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Court of Appeals of the District of Columbia 


No. 4841, 

T. M. CoxE, as Trustee in Bankruptcy, &c., Appellant, 

vs. 

James L. Ballaed. I 


a Supreme Court of the District of Columbia.: 

Equity. No. 42652. I 

j 

John S. Coxe, as Trustee in Bankruptcy for Preston 

Motors Corporation, Plaintiff, ^ 

vs. j 

James L. Baluaeid, Defendant. | 

United States of Ameeica, I 

District of Columbia, ss: | 

Be it remembered that in the Supreme Court of the 
District of Columbia, at the City of "Washington, in said 
District, at the times hereinafter mentioned, the fallowing 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 
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T. M. COXE, TRUSTEE, VS. JAMES L. BALLABD. 


1 Second Amended Bill. 

Filed April 10, 1928. 

In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 42652. 

John S. Coxe, as Trustee in Bankruptcy for Preston 

Motors Corporation, Plaintiff, 

vs. 

James L. Ballard, Defendant. 

To the Honorable Judges of the Supreme Court of the 
District of Columbia, sitting in equity: 

The plaintiff, John S. Coxe, as trustee in bankruptcy, for 
the Preston Motors Corporation, respectfully shows unto 
the court as follows: 

1. That John S. Coxe is an adult citizen of the United 
States, and a resident of the State of Alabama, and brings 
this suit as trustee in bankruptcy of the estate of Preston 
Motors Corporation, a corporation which was organized 
and existed under the laws of the State of Delaware, and 
was duly adjudged a bankrupt in the District Court of the 
United States for the Southern Division of the Northern 
District of Alabama, as is more fully hereinafter set forth, 
and this suit is brought by plaintiff with full authority and 
direction of said District Court of the United States for the 
Southern Division of the Northern District of Alabama, 
sitting in bankruptcy. 

2. That the defendant, James L. Ballard, is an adult 
citizen of the United States, and a resident of the District 
of Columbia. 

3-4. That, heretofore, on to-wit, the 10th day of 

2 May, 1923, upon an involuntary petition in bank¬ 
ruptcy filed against it on, to-wit, March 16, 1923, by 

three or more of its creditors, the Preston Motors Corpora¬ 
tion was in the District Court of the United States for the 
Southern Division of the Northern District of Alabama, 
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duly adjudged a bankrupt, and thereupon such proceedings 
were had, that, on to-wit, the 29th day of May, 1923, the 
plaintitf, John S. Coxe, was duly elected and appointed trus¬ 
tee in bankruptcy of the estate of said Preston Motors Cor¬ 
poration, and is now a duly elected, appointed, qualified, 
and acting trustee in bankruptcy of said bankrupt estate. 

5. That prior to March, 1919, James L. Ballard and 
Preston Orr had been engaged in the business of promot¬ 
ing corporations organized for the purpose of exploiting 
its stock on the public by means of stock salesmen paid 
large commissions, and without any reasonable prospects 
of the corporation succeeding, being engaged ini selling 
what is generally known as stock of wildcat corporations; 
that prior to March, 1919, the defendant, James L. ^Ballard, 
and Preston Orr conceived the plan of forming a <j5orpora- 
tion ostensibly to engage in the business of manufacturing 
and selling automobiles in Birmingham, Alabama, but ac¬ 
tually for the main purpose to sell stock upon which the 
said Ballard and others were to secure unreasonably large 
commissions and other fraudulent and unfair benefits; that 
thereupon the said James L. Ballard and Preston Orr 
caused a charter to be issued by the State of Delaware to 
the Preston Motors Corporation, and secured three! parties 
unknown to them, appointed, as plaintiff is informed and 
believes, at the instances of the attorneys or orgahization 
undertaking to draft the charter, which said officers were 
named merely for the purpose of organization, and with the 
intent of subsequently turning the corporation over to said 
Preston Orr and James L. Ballard to operate same 
3 and cause its offices to be filled; that the said cor¬ 
poration was organized with $1,200 paid ;in, but 
capitalized at $1,000,000, divided into 100,000 shares, of 
$10 each; that immediately upon the organization of the 
corporation by the three incorporators residing in Wil¬ 
mington, Delaware, named by the attorneys organising the 
corporation, the corporation was turned over to | defend¬ 
ant, Ballard, and Orr, and thereupon the $1,200 worth of 
stock originally issued to the three residents of Wilming¬ 
ton, Delaware, was transferred in the following amounts, 
to the following parties: 
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E. S. Hugger 
0. B. Harris 
J. L. Ballard. 
T. I. Moore. . 
G. E. Lindsay 
Preston Orr. . 
Joseph Geis. 


$200.00 (20 shares) 

100.00 (10 “ ) 

aOO.OO (10 “ ) 

200.00 (20 “ ) 

200.00 (20 “ ) 

200.00 (20 “ ) 

200.00 (20 “ ) 


That, thereupon there were elected as directors E. S. 
Hugger, 0. B. Harris, T. I. Moore, Joseph Geis and Pres¬ 
ton Orr; that plaintiff is informed and believes, and upon 
such information and belief charges that E. S. Hugger, 
0. B. Harris, T. I, Moore and Joseph Geis were merely nomi¬ 
nal directors, being secured, selected and appointed by the 
promoters and projectors of said scheme, the defendant 
Ballard, and Preston Orr, and did not undertake to, and 
did not direct the affairs of the corporation, but suffered 
same to be directed, controlled and manipulated by the de¬ 
fendant, Ballard, and Orr, and said Ballard and said Orr 
manipulated, controlled and directed the affairs of said 
corporation during all the times alleged in this bill of com¬ 
plaint up until, to-wit, December, 1921, vwhen said 
4 Ballard ceased his connection with said Preston 
Motors Corporation, except that after one E. A. 
Skinner, and one J. T. Driver, became officers of this cor¬ 
poration, that said Skinner and Driver, together with said 
Ballard and Orr, dominated, controlled, manipulated and 
directed the said corporation, and the Board of Directors 
was merely nominal, and was subject to, and did the will 
of the parties above referred to. 

That plaintiff is informed and believes, and upon such 
information and belief charges that said James L. Ballard 
in the promotion of said corporation, conceived the idea 
of securing his special benefits by having himself appointed 
sales agent of the stock of said corporation, usually called 
in such transactions, fiscal agent, and to secure an agree¬ 
ment from the corporation allowing him an excessive com¬ 
pensation for the sale of the stock; that to that end James 
L. Ballard, although one of the main promoters of the 
corporation, and one of the original subscribers to its 
stock, forcbore to have himself appointed an officer or di¬ 
rector, but procured others under his control, to be named 
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directors, and did, thereupon, with said Board of Directors 
so selected and controlled by him and his associate, enter 
into the contract referred to in the next paragraph. 

7. That thereupon the said James L. Ballard induced 
said Board of Directors of the Preston Motors: Corpora¬ 
tion, at its first meeting held on March 25, 1919, at which 
were present T. I. Moore, 0. B. Harris, and Prejston Orr, 
to enter into the following contract: 

5 “This contract, made this the 25th day of March, 

1919, by and between the Preston Motors j Corpora¬ 
tion, a company incorporated under the laws of the state of 
Delaware, whose principal office is located at "Wilmington, 
Delaware, hereinafter knowm as the Company, party of 
the first part, and James L. Ballard, of Birmingham, Ala¬ 
bama, hereinafter known as party of the second ^art, wit- 


nesseth, said Company does hereby engage party 6f the sec¬ 
ond part as General Sales Manager and prescribe his duties 

as follows: ^ 

1 

To employ an efficient crew of stocksalesmen in:any state 
the Company may elect to have its stock sold and ^hall have 
properly qualified under the state laws; to superiijitend and 
train them and to do everything reasonably possible to 
carry out the terms of this contract; to make contracts with 
them on a percentage basis to sell the one hundred thousand 
shares of stock of the said Company, excepting ali amount 
not to exceed fifteen thousand shares which the Hoard of 
Directors may set aside for other purposes. 

Party of the second part agrees that he will pay all ex¬ 
penses incurred by him in the employment and financing 
said salesman, that he will employ them on as low a per¬ 
centage as it is possible to secure good and efficient sales¬ 
men; that each salesman so employed shall be ujider con¬ 
tract to make immediate returns to the Company!direct, of 
all payments received on account of said subsMptions; 
whether the same be checks, drafts or money, and shall re¬ 
ceive all commissions as agreed upon, by check direct from 
the company. 

Party of the second part further agrees that he will se¬ 
cure distributing agents and local agents, sufficient to sell 


the entire output of the Company and shall require such 
agent or dealer to sign a contract to be furnished by the 
Company and make u substantial deposit to guarantee the 
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fulfillment of the same. The said contract to be of the 
same general form and terms as are in general use by other 
automobile manufacturers. 

The Company agrees that for the services above de¬ 
scribed and in further consideration of the payment of the 
party of the second part of all the expenses of every kind 
incurred by him in the fulfillment of this contract, except 
the agreed upon commissions to be paid to salesmen, as 
above stated, that they vdll pay to the party of the second 
part, a commission of ten per cent (10%) on all stock sold 
under this contract and that party of the second part shall 
have access to the books of the Company at his election. 

It is mutuallv agreed that the said stock shall be sold at 
par on the folio-wing terms: one-fourth or more with ap¬ 
plication and the balance in three equal payments of t-wo, 
four and six months from the date of sale, and that the 
Company shall not be obligated to pay to any salesman 
employed hereunder, more than t-wenty-five per cent (25%) 
on sales of stock.” 

6 8. That at the time said contract -was entered into 

the said corporation owned no land or other prop¬ 
erty, and had merely paid in $1,200 of capital stock; that 
plaintiff is informed and believes, and upon such informa¬ 
tion and belief charges, that said Ballard had had no ex¬ 
perience and said Preston Orr had had no experience in 
the automobile industry, or in the manufacture and sale of 
automobiles, and that none of their officers at the time of 
the incorporation of the corporation had had any experience 
of this kind; and plaintiff is informed and believes, and 
upon such information and belief charges that said corpora¬ 
tion was promoted largely, if not entirely, as a stock selling 
scheme, to sell to the gullible public worthless stock, upon 
which the defendant would be able to collect large commis¬ 
sions, and out of the residue of which his associates would 
be enabled to draw large salaries; and that the contract set 
out was not fairly entered into between the parties, and 
that the compensation provided for the sale of stock was 
grossly excessive, and that the defendant and his associates 
well knew that the corporation could not make a fair re¬ 
turn to its stockholders, -with its capital so largely impaired 
from the very beginning. 
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8 V 2 . That the plaintiff is informed and believes, and upon 
such information and belief charges, that the defendant, 
after the entering into on March 25,1919, of the coiitract set 
forth in paragraph 7 hereof and until he ceased to act as 
agent in the sale of stock in December, 1921, as in this bill of 
complaint alleged, violated the provisions of said!contract 
in that he frequently secured more than ten per cent of the 
sales price of said stock by arranging with stocksalesmen 
employed by him whereby they received a compensa^tion less 
than twenty-five cent of the sales price and jwhereby 
7 the defendant received the difference between the 
percentages so arranged and the said twenty|-five per 
cent, in addition to the said ten per cent provided as his 
compensation, and in that instead of requiring the said 
stocksalesmen to remit the proceeds of sales direct to the 
Preston Motors Corporation tlie defendant received such 
proceeds direct from said stocksalesmen, whereby the de¬ 
fendant was enabled to, and did, receive large suras in ex¬ 
cess of the ten per cent agreed to be paid him by!the said 
corporation under said contract, and the plaintiff is in¬ 
formed and believes, and upon information arid belief 
charges that the said Orr, and the said Driver and Skinner, 
after the said Driver and Skinner became connected with 
the said corporation, connived at and permitted the said 
violations in this paragraph alleged, all in fraud of the 
rights of the said corporation, its shareholders arid credi¬ 
tors. 

9. That from the time of its incorporation, in March, 
1919, the said defendant Ballard had operated under the 
above contract, and had sold a large amount of stock of 
the corporation, to-wit, $100,000, upon which there had been 
paid, to-wit, $25,000; that in July, 1919, R. A, Skiiuner, an 
engineer, came with the corporation, and was elected its 
President, and that later on J. T. Driver, who was connected 
in some way with the corporation theretofore, wag elected 
a director on October 1,1919. 

10. The plaintiff is informed and believes, and (in infor¬ 
mation and belief charges that in October, 1919, R. A. Skin¬ 
ner, as President, was receiving and was to receive from 
Preston Motors Corporation $5,000 as salary, and Preston 
Orr, as Secretary and Treasurer, was to receive hnd was 
receiving about $4,000, and J. T. Driver, as Sales Manager 
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for the sale of automobiles (in a concern that had not 
erected its factory and had not made any automo- 
8 biles), Avas receiving and was to receive a salary of 
$3,600; that thereupon Ballard, Skinner, Preston 
Orr and Driver entered into a secret agreement without the 
knowledge of the directors or stockholders of the corpora¬ 
tion, in substance as follows: That Ballard was to receive a 
commission of thirty-five per cent of the amounts received 
for the sale of all stock of the corporation, and, after pay¬ 
ing the expenses of salesmen, was to put the proceeds from 
said commission into a pool or fund, out of which was to 
to paid first to Ballard the sum of $5,000 per year, to equal 
the salary of $5,000 being received by R. A. Skinner, as 
President, and to be paid to Preston Orr the sum of, to-wit, 
$1,000 per year, for the difference between $4,000 as salary 
that Orr was getting, and the $5,000 salary of R. A. Skin¬ 
ner, and there was to be paid to Driver $1,400 per year, 
that being the difference between the $3,600 salary of 
Driver, and the $5,000 salary of Skinner, and the balance of 
said fund was to be distributed, one-fourth to Ballard, one- 
fourth to Skinner, one-fourth to Orr, and one-fourth to 
Driver; that said agreement was a fraud upon the corpora¬ 
tion and its officers and stockholders, was a breach of the 
trust of the said Ballard, as promoter, and as actually in 
control of the said corporation, and the said agreement was 
secured by Ballard by fraudulently securing to the other 
parties to the said agreement, who had control and were 
dominating the corporation, secret benefits. 

10%. That on to-wit March 13, 1920 the defendant was 
duly elected a director of the said Preston Motors Corpora¬ 
tion to serve until the next annual meeting of the stock¬ 
holders of said corporation; that he served as such director 
from March 13, 1920 until March 12, 1921, attending meet¬ 
ings of the Board of Directors and taking part in the 
9 transaction of the affairs of said corporation; and 
the plaintiff is informed and believes and upon such 
information and belief charges, that the defendant, during 
his incumbency in office as a director as aforesaid, received 
large sums by virtue of the fraudulent agreement set forth 
in para^aph 10 hereof, all in violation of his duty as di¬ 
rector of said corporation, and the plaintiff charges that 
the receipt by the defendant of said large sums, under said 
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I 

fraudulent agreement during his said incumbency, was a 
fraud on the said Preston Motors Corporation, its stock¬ 
holders and its creditors. 

10% (a). Upon information and belief, that among the 
said original directors of Preston Motors Corporation 
mentioned in Paragraph 5 hereof, namely, E. $. Hugger, 
0. B. Harris, T. I. Moore, Joseph Geis and Priest on Orr, 
elected at the first meeting of the stockholders, held at 
Wilmington, Delaware, on or about March 8, 1919, were 
said Harris, Orr and Moore; and the defendant made an 
offer to the said Harris, Orr and Moore on March 25, 1919 
at the time they as a quorum of directors approved a con¬ 
tract with the defendant, as hereinafter set forth, such offer 
being that they would be permitted to sell the stock of 
the corporation, and upon so doing would receive a com¬ 
mission, to-wit, twenty per cent of the subscription price, 
for so doing; that said offer created an interest in said 
Harris, Orr and Moore in derogation of their fiduciary re¬ 
lationship to the said corporation; that the puri)orted con¬ 
tract set forth in Paragraph 5 hereof was approved by a 
quorum of the Board of Directors,namely,T.I.]\^oore,O.B. 
Harris and Preston Orr at the same time said o|Ter by the 
defendant was made, namely, at the first meet]ing of the 
Board of Directors at Birmingham, Alabama, on March 25, 
1919; that of the three said directors constituting such 
quorum Preston Orr was in collusion with the de- 
10 fendant, as in this bill set forth; wherefore a ma¬ 
jority of said quorum of three were not acting in 
the interest of the said corporation in dealing with the 
defendant to secure the best bargain possible for the cor¬ 
poration, as was their duty, but in voting to approve said 
contract they were impelled by a self interest inconsistent 
with their duty to the corporation as directors; that shortly 
thereafter the said Harris became a salesman of the stock 
of the corporation, acting under the supervision! of the de¬ 
fendant, and continued so to do, giving full time to such 
employment by the defendant, until the defendant’s con¬ 
nection with the corporation ceased in May, 1921, and dur¬ 
ing such period the said Harris sold a great deal of stock 
and received thousands of dollars in commission^; that the 
said Orr sold stock during the defendant’s conn^tion with 
the said corporation and received commissions iiiereon, in 
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addition to the collusive benefits which he received by virtue 
of the secret agreement set forth in Paragraph 10 of this 
bill; that the defendant not only offered commissions to 
the original directors as herein set forth but later during 
his connection with the said corporation offered to sub¬ 
sequent directors of the eoiqioration and the officers and 
employees of the corporation commissions for selling stock, 
thereby creating a self interest in such directors, officers 
and employees inconsistent with their duties to the corpo¬ 
ration; wherefore the said purported contract of March 
25, 1919 was fraudulently conceived, fraudulently and col- 
lusively approved and adopted by a rjiiorum of the directors, 
and the benefits received by the defendant thereunder were 
fraudulently and collusively received by him, the said con¬ 
tract being utterly void and of no effect. 

10 V2 (h). On or about May 25, 1920, the said Skinner, 
purporting to act as President of Preston Motors 

11 Corporation, and the said Orr, purporting to act as ' 
Secretary-Treasurer of said corporation, affected 

to enter into a supplemental contract with the defendant 
wherebv the defendant should have the exclusive sale of 
400,000 shares of the capital stock of the said corporation 
in addition to the shares covered by the said contract of 
March 25,1919, the terms of commission being that the said 
corporation should pay the defendant a commission of 30 
per cent on all stock sold thereunder, and the defendant 
should pay all of his said agents’ commissions and all of 
his selling expenses, hut the said Skinner, the said Orr and 
the defendant were partners in collusion, and the said Skin¬ 
ner and the said Orr had no authority to make such con¬ 
tract ; it was unknown to the shareholders and not approved 
by them, and, upon information and belief, those directors 
who knew of its execution and existence made no objection 
thereto, being affected by a self interest through being re¬ 
cipients of commissions from the defendant for selling 
stock and being dominated by the defendant through his 
partners in collusion, the said Orr, Skinner and Driver, as 
herein elsewhere alleged, and the said contract was utterly 
void and of no effect. 

IQi/o (c). Upon information and belief, on May 9, 1921, 
the said Orr procured the signatures of the said Skinner 
and the said Driver as President and Vice-President, re- 
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spectively, of the said corporation, and signed hi^ name 
as Secretary and Treasurer, to an instrument statijag that 
the said corporation had received of James L. BalUrd, the 
defendant, full and satisfactory settlement of all business 
to that date on stock sales made by him as fiscal agent for 
the said corporation; that said Orr had the said instrument 
in Tampa, Florida, and, in his own name, the sfid Orr 
describing himself as Secretary-Treasurer of said cjorpora- 
tion, signed an instrument with the defendant, datied May 
12, 1921, purporting to purchase in his name from 
12 the defendant all of the defendant’s interest in the 
contract for selling of stock referred to in Paragraph 
1014 (&), and the said Orr in said instrument affected to 
acknowledge the receipt of and full accounting an(i settle¬ 
ment on all business done under the said purporl^ed con¬ 
tract, and, upon information and belief, the defendant at 
that time paid to Orr two or three thousand dolljars and 
ref*eived from Orr the two instruments dated May 9 and May 

12.1921, well knowing that the said Orr was acting in such 
transaction in his own behalf and not in the interest of 
said corporation, and that a sale by him to said Oifr of his 
interest in said pnroorted contract was irregular and 
unfair, and, upon information and belief, the defendant 
never made an accounting to or settlement with sai^i corpo¬ 
ration other than under or incident to the purported set¬ 
tlement herein referred to; that the said Orr, exercising a 
supervisory power over the books of the corporation, there¬ 
after on or about Mav 31, 1921, directed the determination 
of a balance, due to the defendant of, to-wit: $806.57, and 
directed that the defendant’s account be closed vnth such 
balance ostensibly owing to the defendant, and that said 
amount be credited to himself, the said Orr, on thte books; 
and the plaintiff alleges that both said instruments of May 

9.1921, and May 12,1921, were entered into without author¬ 
ity from the corporation, and were entered into bv and be¬ 
tween parties who had been for a long time partners in 
collusion, for their own purposes, and said instrunients are 
utterly null and void. 

1014 (d). Upon information and belief the sum of, to-wit, 
$337,297.53 mentioned in Paragraphs 11 and 14 of i this bill, 
was the amount paid to or credited to the defendant indi¬ 
vidually by the Preston Motors Corporation, and!the said 
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figure does not include the amount paid by the company 
directly to the defendant’s sub-salesmen under the 

13 said purported contract of March 25, 1919; that the 
full amount of commissions paid by the said cor¬ 
poration for stock sold by the defendant, both to the de¬ 
fendant and to the defendant’s sub-salesmen, aggregated, 
to-\vit, $546,369.25; that there were outstanding at the time 
the defendant’s connection with the corporation was sev¬ 
ered, to-wit, 133,697 shares of stock which had been issued, 
and the defendant had sold 22,589 shares which were for¬ 
feited for non-payment of deferred payments at or about 
such time, and at or about such time there were outstanding 
notes and subscriptions receivable aggregating, to-wit: 
$256,670.86, much of which was not thereafter collected by 
the corporation; that the net amount actually received from 
stock sales by said corporation to the termination of de¬ 
fendant’s connection therewith aggregated, to-wit, $835,- 
780.14, exclusive of the uncollected accounts receivable of, 
to-wit. 8256.670.86. 

11 . That by means of said fraudulent agreement and 
scheme between the said promoters and officers of the said 
corporation, the said Ballard received large sums of money, 
which had been received for the use and benefit of the said 
corporation, to-wit, $337,297.53. 

12. That by means of the fraudulent promotion of the 
sale of stock, and other frauds, the said Preston Motors 
Corporation, between its incorporation in March, 1919, and 
February, 1923, issued $1,611,144 worth of preferred stock, 
and $411,592.49 worth of common stock, making a total of 
$2,022,736.49 worth of preferred and common stock, and out 
of the proceeds of the sale of said stock, there is charged 
during said time on the books of the company for pro¬ 
motion charges, or organization expenses, a large sum of 

money, to-wit, $745,931.63. 

14 13. That at the time of its bankruptcy, the cor¬ 
poration had assets that were not reasonably worth 

$200,000, and owed secured and unsecured creditors large 
sums of money, to-wit, more than $200,000, and had out¬ 
standing the common and preferred stock as above stated, 
to-wit, 41,159 shares of common stock, and 161,114 shares 
of preferred stock. 
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14. That the said Ballard as the proceeds of the sale of 
said stock, received the large sums of money hermnahove 
stated, to-\vit, $337,297.53; that plaintiff is informed! and be¬ 
lieves, and upon such information and belief charges, that 
the said Ballard took said money belonging in eqiiity and 
good conscience to Preston Motors Corporation and in¬ 
vested the same in and purchased therewith the following 
described real estate, situated in the District of Columbia: 

Lots 5, 6, 9, 10, 17, 18, 19, 2.3, 24, 27, 28, 52, 5? to 67, 
both inclusive, in Square 5924. 

Lots 10, 11, 12, 14, 16, 17, and 21 to 24, both inclusive, 
and 43 to 47, both inclusive, and 56 to 58, both inclusive 
in Square 6123. I 

Lots 13 and 14 to 21, both inclusive, 29, 30 and 36 to 40, 
both inclusive, in Square 6124. 

Lots 13, 26, 27, and 33 to 40, both inclusive, in! Square 
5925. 

Lots 59 to 64, both inclusive, and 66 to 71, both inclu¬ 
sive, and 75 to 82, both inclusive, in Square 6155. 

Lots 3, 4, 7, 8, and 16 to 18, both inclusive, and ^5 to 28, 
both inclusive, 30, 31, and 33 to 36, both inclusivej and 38 
to 40 both inclusive, and 43 to 47, both inclusive, j and 53, 
54 and 64 in Square 6157. 

Lots 11, 12, 14 and 19 to 33, both inclusive, and 37 to 41, 
both inclusive, 45, 50, and 51 to 54, both inclusive, 56 and 60 
in Square 6158. 

Lots 35 and 99 in Square 6159. i 

Lots 9 to 16, both inclusive, and 20 to 23, both ihclusive, 
in Square 6121, Block 20. 

Lots 3 and 6 to 9, both inclusive, and 11 to 17, both 
15 inclusive. East of Square 6121, Block 21. 

Lot 3 in Square 6124, Block 25. 

Lots 1 to 4, both inclusive, and 8 to 10, both inclusive, and 
13 and 14, Square 6125, Block 24. 

Lots 1 to 5, both inclusive, 12, and 14 to 16, both inclu¬ 
sive, 18, 19 and 22 to 29, both inclusive, and 31 to |35, both 
inclusive, and 37, 38 and 41 to 48, both inclusive, and 51 to 
59, both inclusive, and 61 to 64, both inclusive. Square 6126, 
Block 23. 

Lots 3, 5 and 24 to 28, both inclusive, and 30 to 32, both 
inclusive, and 42 Square 6127, Block 18. 

Lots 48 and 49, Square 6154, Block 17. 
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Lots 5, 6,11 to 15, both inclusive, 19, 20, 26 and 34 to 41, 
both inclusive, and 46 to 55, both inclusive, Square 6155, 
Block 16. 

Lots 51, 52, 89, Square 6156, Block 15. 

Lots 26 and 27, Square 6163, Block 3. 

Lots 3 to 5, both inclusive, 24 and 27, Square 6166, 
Block 4. 

Lots 7 to 11, both inclusive, 14 to 16, both inclusive, 19, 
20, 31 and 32, Square 6167, Block 7. 

Lots 7 to 11, both inclusive. Square 6168, Block 8. 

Lots 1 to 3, both inclusive, 52 to 55, both inclusive, and 
57, in Square 6153, Block 14. 

15. Plaintiff is informed and believes, and upon such 
information and belief charges that at the time said Bal¬ 
lard promoted the Preston Motors Corporation he was a 
man of no means, and that in the promotion and sale of said 
corporate stock, in fraud of the corporation’s rights as al¬ 
leged herein, said Ballard accumulated funds that went into 
the purchase of the above described real estate; and that 
the funds with which said real estate was purchased were 
trust funds, of which trust the Preston Motors Corporation 
was cestui que trust, and that said trust funds w'ere trans¬ 
ferred into the real estate hereinabove described, and that 

said real estate is charged with said trust, and that 
16 although said Ballard has legal title to said real 
estate, in equity and good conscience the same is the 
property of this plaintiff, and the legal title should be di¬ 
vested out of said Ballard and invested in this plaintiff. 

16. The plaintiff further avers that the accounts between 
the Preston Motors Corporation and the defendant Ballard 
are complicated, and that in order to accurately ascertain 
the exact amount secured by said Ballard from the Preston 
Motors Corporation by the breach of said trust, it is ne¬ 
cessary for an accounting to be had, and that discovery be 
had of the said Ballard. 

Wherefore, the plaintiff prays: 

1 . That a writ of subpoena issue, directed to the defend¬ 
ant, James L. Ballard, commanding him to appear and 
make answer hereto, but not under oath, answer under oath 
being hereby expressly waived. 

2. That the contract purporting to have been entered 
into between James L. Ballard and the Preston Motors 
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Corporation, as described in this bill of coniplaint| be de¬ 
clared null and void as fraud upon the Preston Motors Cor¬ 
poration, and its stockholders, and that the sums of money 
received by the defendant James L. Ballard, und^r color 
of said contract, be declared to be the property | of this 
plaintiff, and held by said Ballard as trustee only, ajnd that 
he be required to account in this proceeding for the same, 
and be required to pay same to this plaintiff. 

3. That the proceeds received by the said Ballar(l under 
said contract, and other moneys received by him, belonging 
to the Preston Motors Corporation, be declared trust funds, 
and be followed into what other property same may have 

been converted, and that it be declared thht said 
17 Ballard has converted funds held by him in trust for 
the Preston Motors Corporation into the piirchase 
of the real estate described in paragraph 14 of the; bill of 
complaint; and that the said real estate be decreeji to be 
charged with said trust, and that plaintiff has an equitable 
title to said property to satisfy the claim for the trust funds 
that went into the i:)urchase thereof; and that the legal title 
thereto be divested out of the said Ballard and that a de¬ 
cree be rendered against the said Ballard for so ranch of 
said trust as cannot be traced into the said real estate here¬ 
inabove set forth. | 

4. That an accounting be had to ascertain the true 
amount of the funds of the Preston Motors Corporation re¬ 
ceived by the defendant Ballard, and that upon the amount 
being ascertained, that a decree be passed adjudgiiig that 
said Ballard account for and pay over to this plaintjiff said 
amount. 

5. That the defendant be required to discover all funds 
that he has received from the Preston Motors Corporation, 
as salaries, commissions, and otherwise, and what (disposi¬ 
tion he has made thereof. 

6 . And the plaintiff prays for such other, further and 

different relief as is suitable to his cause and consistent 
with equity and good conscience; and plaintiff prhys for 
general relief. | 

JNO. S. COXEi 

Plaintiff. 

OSCAR W. UNDERWOOD, Jr. I 

JULIUS' C. MARTIN, 

Attorneys for Plaintiff. 
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18 State of Alabama, 

Jefferson County, ss: 

John S. Coxe, being duly sworn, on oath disposes and 
says: that he has read the foregoing second amended 
bill by him subscribed, and knows the contents thereof; and 
that he verily believes all the facts stated in said foregoing 
second amended bill to be true. 

JNO. S. COXE. 

Subscribed and sworn to before me this 6th day of April, 
1928. 

[seal.] M. E. MAHONEY, 

Notary Public. 

My commission empires on the 7th day of February, 1931. 

Fiat. 

Let this amended bill be filed. 

W. H., Justice. 

Second Amended Answer. 

Filed April 19, 1928. 

«*#***« 

Now comes the defendant herein, James L. Ballard, and 
for answer to plaintiff’s second amended bill of complaint 
filed herein, allegeSj denies and avers as follows: 

1. Answering the paragraph numbered “I” of plaintiff’s 
said second amended bill of complaint, this defendant al¬ 
leges that he is without knowledge of the allegations con¬ 
tained in said paragraph numbered “I” thereof, and there¬ 
fore denies the same, and each and every allegation therein 
contained. 

2. Defendant admits the allegations of paragraph 

19 numbered “2” of said second amended bill of com¬ 
plaint. 

3-4. Answering the allegations of the paragraph num¬ 
bered “3-4” of plaintiff’s said second amended bill, defend¬ 
ant alleges that he is without knowledge of the allegations 
contained in the said paragraph, and therefore denies the 
same, and each and every allegation therein. * 
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Answering the allegations of the paragraph numbered 
“5” of plaintiff’s said second amended bill, this ddfeiidant 
denies that, prior to March. 1019, or at any time, dr at all, 
he, the defendant herein, was engaged either together with 
Preston Orr, or otherwise, or, at all, in the business of pro¬ 
moting eorpoi'ations, organized for the purpose of .exploit¬ 
ing their stock on the public by means of stocksalesmen paid 
large commissions and without any reasonable prospects of 
the corporation succeeding, or in the business of promoting 
any corporations of any nature whatsoever, or by any means 
whatsoever; denies that prior to said March, 1919, or at any 
time, or at all, he was engaged with the said Preston Orr 
in the promotion of and selling the stock of wildcat Corpora¬ 
tions, or of any corporations; denies that prior td March, 
1919, or at any time, or at all, he, the said defendant, either 
together with the said Preston Orr, or otherwise, or at all, 
conceived a plan of forming a corporation to engage in the 
business of raanufacturin.g and selling automobile^ in Bir¬ 
mingham, Alabama, or elsewhere; denies that prior to 
March, 1919, or at any time, or at all, he, the said defendant, 
either together with the said Orr, or otherwise, oj’ at all, 
conceived a plan for forming a corporation osten- 
20 sibly for the aforesaid purposes, or ostensibly for 
any purposes, but actually for the purpose of selling 
stock upon which he, the said defendant, was to secure un¬ 
reasonably large commissions and, or other fraudulent and 
unfair benefits; denies that he, the said defendant, either 
together with said Preston Orr, or otherwise, oij- at all, 
caused a charter to be issued by the State of Delaware to 
the Preston Motors Corporation; admits that during the 

vear 1919 a charter was issued bv the State of Delaware to 

• *■ 

the Preston Motors Corporation; denies that he, the said 
defendant, either together ^\^th the said Preston Orr, or 
otherwise, or at all, secured the appointment of three un¬ 
known parties, or any number of unknown parties; or any 
parties, as officers of the said corporation, for the purpose 
of organization, or for any purpose; denies that the officers 
named at the organization of the said corporation were so 
named with the intent of subsequently turning said corpora¬ 
tion over, for the purpose of operating same and Icausing 
its offices to be filled, or with intent to turn said corporation 

2—4841a 
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over for any purposes to him, the said defendant, either to¬ 
gether with said Preston Orr, or otherwise, or at all; ad¬ 
mits that the said corporation was organized and capitalized 
at One trillion ($1,000,000.00) Dollars, divided into one hun¬ 
dred thousand (100,000) shares of the par value of Ten 
($10.00) Dollars each: alleges that he is without information 
as to whether the said corporation was organized with 
Twelve Hundred ($1200.00) Dollars paid in, and therefore 
denies the same; denies that immediately upon the organiza¬ 
tion of the said corporation it was turned over bv the in- 
corporators thereof to this defendant, either together with 
said Orr. or otherwise, or at all: alleges that he is without 
information astoAvhether Twelve Hundred ($1200.00) 
21 Dollars’ worth of stock, originally issued to three 
residents of TTilmington, Delaware, or to any other 
parties, was transferred in the amounts, and to the parties 
named in said paragraph numbered “5” of plaintiff’s sec¬ 
ond amended bill, and therefore denies the same; alleges 
that after the organization of the said corporation he, the 
said defendant, received ten shares of its capital stock 
thereof, for which he paid to the said corporation the sum 
of One Hundred ($100.00) Dollars, the full par value 
thereof. 

Defendant admits that, after the organization of said 
corporation, there were elected as directors, E. S. Hugger, 
0. B. Harris, T. I. Moore, Joseph Geis, and Preston Orr, 
but alleges that he is AA-ithout knowledge as to whether or 
not E. S. Hugger, 0. B. Harris, T. I. Moore, and Joseph 
Geis were nominal directors, and did not undertake to, and 
did not direct the affairs of the corporation, therefore de¬ 
nies the same; denies that the said named directors were 
secured, selected and appointed by him, the defendant 
herein, either together with the said Orr, or otherwise, or 
at all; denies that he, the said defendant, either together 
Avith the said Preston Orr, or in any other manner, or at all, 
manipulated, controlled and directed the affairs of the said 
corporation, or any of them during all or any of the times 
alleged in plaintiff’s second amended bill; denies that, at all 
or any of the times alleged in plaintiff’s second amended 
bill, he, the defendant herein, participated Avith said Pres¬ 
ton Orr, or Avith anyone, in the domination, control, manipu¬ 
lation, and direction of the said corporation; denies that at 
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all, or and of the times af'.er R. A. Skinner and J. T] Driver 
become officers of said corporation, he, the said defendant, 
participated with the said Skinner, Driver and Orr, 'or with 
any of theib, or with anyone, in the domination, con^ 
22 trol, manipulation and direction of the said cprpora- 
tioii; alleges that he is without knowledg^ as to 
whether or not the board of directors of said corporation 
was merely nominal, and therefore denies the same; denies 
that said board of directors, or any member or members 
thereof, was subject to and did the will of this defendant; 
and denies each and every material allegation in said para¬ 
graph numbered “5” contained, not herein specifically ad¬ 
mitted or denied. ! 

And further answering the allegations of sai<i para¬ 
graph numbered “5” of plaintiff’s second amended bill 
of complaint, defendant alleges on information anjd belief 
that prior to March, 1919, one Preston Orr concejVed the 
idea of organizing a corporation for the manufacture and 
sale of automobiles, with headquarters of such corporation 
to be located at Birmingham, Alabama; that, pursuant to 
said plan said Orr interviewed a number of persons and 
secured the agreement of the following persons to stibscribe 
in the amounts and for the number of shares hereinafter 
set out after each name respectively, to the capital stock 
of a corporation to be organized for the purpose of carry¬ 
ing into effect the plans of the said Orr for the manufacture 
and sale of automobiles as aforesaid, said original sub¬ 
scribers being as follows: i 


E. S. Hugger 
0. B. Harris. 
J. L. Ballard. 
T. I. Moore.. 
0. E. Lindsay 
Preston Orr. 
Joseph Geis. . 


$200.00 (20 Shares.) 

$ 100.00 (10 ^ “ ) 

$ 100.00 (10 “ ) 

$ 200.00 (20 “ ) 

$ 200.00 (20 “ ) 

$ 200.00 (20 “ ) 

$ 200.00 (20 “ ) 


Defendant alleges that he, the said defendant, 
23 agreed to subscribe for ten shares of the par value 
of One Hundred ($100.00) Dollars, and that, pur¬ 
suant to said agreement, he paid to the said Orr| for the 
benefit of the said corporation, thereafter to be formed, 


I 











20 T. M. COXE, TRUSTEE, VS. JAMES L. BALLARD. 

the sum of One Hundred ($100.00) Dollars in full payment 
for the said ten shares of the capital stock of said corpora¬ 
tion. Defendant alleges upon information and belief that 
thereupon the said Orr caused a charter to be procured 
from the State of Delaware for the said corporation, and 
caused a meeting of the subscribers to the stock of said 
corporation as aforesaid to be held, and alleges upon in¬ 
formation and belief that at such meeting, there were 
elected as dirfeetors of the said corporation, E. S. Hugger, 
0. B. Harris, T. I. Moore, Joseph Geis and Preston Orr. 
Defendant further alleges that prior to entering into the 
contract of March 25, 1919, with said corporation, here¬ 
inafter alleged, he, the said defendant, did not actively 
participate in the affairs of the said corporation, other 
than to attend the said meeting of the stockholders as 
hereinbefore alleged. 

6. Defendant denies, that in the promotion of the said 
corporation, or otherwise, or at all, he, the said defendant, 
conceived the idea of securing to himself special benefits 
from said corporation by having himself appointed its sales 
agent or fiscal agent; denies that he was one of the main 
promoters, or participated in the promotion of said cor¬ 
poration in any manner whatsoever except as a subscriber 
to the capital stock of said corporation as heretofore al¬ 
leged; denies that be procured any person or persons 
under his control to be named as directors of said corpora¬ 
tion; denies that, at the time of entering into the contract 

between this defendant and said corporation re- 
24 ferred to in the next succeeding paragraph herein, 

the board of directors of said corporation, or any 
of them were dummy directors, or unduly acting under 
control of this defendant, or influenced by him in any man¬ 
ner whatsoever; and denies each and every allegation of 
said paragraph not herein specifically admitted or denied. 

7. Defendant admits that on or about March 25, 1919, he 
entered into a contract with the Preston Motors Corpora¬ 
tion, acting through its duly elected, qualified and acting 
board of directors, said contract being in substance and 
effect as set forth in paragraph numbered “7” of plain¬ 
tiff’s second amended bill, but denies that he induced the 
said board of directors, or any member or members thereof, 
to enter into the same on behalf of said corporation. 
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And further answering said paragraph seven of plain¬ 
tiff’s second amended bill, this defendant alleges tljiat on 
or about March 25, 1919, he entered into a certain cohtract 
with the said Preston Motors Corporation, acting by and 
through its duly elected, qualified and acting board ^ of di¬ 
rectors, said contract being in words and figures as fol¬ 
lows, to wit: I 

“This contract, made this the 25th day of March| 1919, 
by and between the Preston Motors Corporation, ai Com¬ 
pany incorporated under the laws of the State of Delaware, 
whose principal office is located at IVilmington, Delaware, 
hereinafter known as the Company, party of the first part, 
and James L. Ballard, of Birmingham, Alabama, herein¬ 
after known as party of the second part, witn^sseth, 
said Company does hereby engage party of the second part, 
as General Sales Manager and prescribe his duties as fol¬ 
lows : I 

To employ an efficient crew of Stocksalesmen in any state 
the Company may elect to have its stock sold and shall 
have properly qualified under the state laws; to superin¬ 
tend and train them and to do everything reasonably pos¬ 
sible to carry out the terms of this contract; to make con¬ 
tracts with them on a percentage basis to sell the one 
25 hundred thousand shares of stock of the saidl Com¬ 
pany, excepting an amount not to exceed fifteen 
thousand shares which the Board of Directors may set 


aside for other purposes. 

Party of the second part agrees that he will pay all ex¬ 
penses incurred by him in the employment and financing 
said Salesmen, that he will employ them on as low :a per¬ 
centage as it is possible to secure good and effecient sales¬ 
men; that each salesman so employed shall be under con¬ 
tract to make immediate returns to the Company direct, 
of all payments received on account of said subscriptions, 
whether the same be checks, draft or money, and shall re¬ 
ceive all commissions as agreed upon by check direct from 


the Company. I 

Party of the second part further agrees that he will 
secure distributing agents and local agents, sufficient: to sell 
the entire output of the Company and shall require such 
agent or dealer to sign a contract to be furnished by the 
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Company and make a substantial deposit to guarantee the 
fulfillment of the same. The said contract to be of the 
same general form and terms as are in general use by other 
automobile manufacturers. 

The Company agrees that for the services above de¬ 
scribed and in further consideration of the payment of the 
party of the second part of all the expenses of eveni’ kind 
incurred by him in the fulfillment of this contract, except 
the agreed upon commissions to be i^aid to salesmen, as 
above stated, that they will pay to the party of the second 
part, a commission of ten percent (10%) on all stock sold 
under this contract and that party of the second part shall 
have access to the books of the Company at his election. 

It is mutually agreed that the said stock shall be sold 
at par on the following terms: one-fourth or more with 
application and the balance in three equal payments of two, 
four, and six months from date of sale, and that the Com¬ 
pany shall not be obligated to pay any Salesman employed 
hereunder more than twenty-five percent (25%) on sales 
of stock.” 

Defendant alleges that said contract was entered into 
by the said board of directors, and each of them acting for 
and on behalf of said corporation, freely and fairly, and 
acting in good faith for the best interests of said corpora¬ 
tion, and that the execution of said contract was not pro¬ 
cured or induced by this defendant by or through the exer¬ 
cise by him, the said defendant, or by anyone in his be¬ 
half, of any undue influence or control over the actions of 
the said board of directors, or any member or members 
thereof. 

Defendant further alleges that said contract between the 
said corporation and him, the said defendant, was entered 
into, with the full knowledge and consent of each and all 
of the persons then owning and holding stock in the 
2G said corporation and that thereafter each and all of 
said persons owning and holding stock in the said 
corporation at the time of the execution of said contract 
participated as stockholders of the said corporation in the 
benefits accruing to the said corporation thereunder, with 
full knowledge of the terms, provisions, and conditions of 
said contract. 
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8. Defendant alleges that he is without knowledge as to 
whether or not, at the time said contract was entered into, 
the said corporation owned no land or other property, or 
that it had merely paid in Twelve Hundred ($120(|).00) Dol¬ 
lars of capital stock, and therefore denies the samp; admits 
that at said time, he, the said defendant, had had; no expe¬ 
rience in the automobile industry, or in the mapufacture 
and sale of automobiles; alleges that he has no knowledge 
as to whether or not said Preston Orr, or all or any of the 
officers of said corporation at the time of its incorpora¬ 
tion, had such experience, or whether or not said corpora¬ 
tion was promoted largely, if not entirely, as a Stock sell¬ 
ing scheme, and therefore denies each and every such alle¬ 
gation ; denies that said contract of March 25,191^, alleged 
in paragraph seven hereof was not freely and fairfy entered 
into between the parties; denies that the compensation pro¬ 
vided in said contract for the sale of said stock wps grossly 
excessive; and denies that he, the said defendant, knew 
that said corporation could not make a fair return to its 
stockholders with its capital so largely impaired jfrom the 
very beginning. Denies each and every allegation 
27 of said paragraph “8” not herein specifically ad¬ 
mitted or denied. 

8Y>. Defendant denies that from and after entering into 
the contract with said corporation on March 25, jl919, and 
during the time said contract remained in force and effect, 
or during the time any other contract between said corpora¬ 
tion and himself, (the said defendant) was in :l^orce and 
effect relating to the sale of capital stock of saidi corpora¬ 
tion, he, the said defendant at any time violated tihe terms, 
provisions, and conditions of said contract, or any other 
contract between said corporation and himself relating to 
the sale of the capital stock of said corporation by securing 
to himself a compensation from the proceeds of such sales 
for the sale of the stock of said corporation in excess of 
that provided in such contract or contracts either by ar¬ 
rangement with stocksalesmen employed by him, or other¬ 
wise, or at all; denies that he received all or any! proceeds 
of sales of the capital stock of said corporation direct from 
said stock salesmen, or any of them, at any time or times 
during which his said contract of March 25, 191|9, was in 
force and effect, and defendant denies each and every alle- 
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gation contained in paragrapli of plaintiff’s 

amended bill of complaint not herein specifically denied. 

Defendant moves that that portion of paragraph 
of plaintiff’s second amended bill of complaint commencing 
with the words “by arranging” in line fifteen of page 
seven, and continuing to the words “percent,” in the begin¬ 
ning of line twenty of the same page, inclusive, be stricken 
for the reason that the same is irrelevant, redundant, and 
immaterial. 

9. Defendant admits that, from and after the date of his 
contract with said corporation on March 25,1919, and until 

entering into the agreement with the said corpora- 
28 tion alleged.in the next succeeding paragraph hereto, 

he oi)erated under the said contract; admits that 
at some time during the year 1919, R. A. Skinner and J. T. 
Driver became connected with said corporation; admits 
that later R. A. Skinner was elected president of said cor¬ 
poration and J. T. Driver was elected a director of said 
corporation, but denies any knowledge of the date or dates 
thereof; and denies each and every allegation of said para¬ 
graph not herein specifically admitted or denied. 

10. Defendant alleges that he is without knowledge as to 
the respective salai'ies received from the Preston Motors 
Corporation by R.i A. Skinner, Preston Orr, and J. T. 
Driver as officers or employees of said corporation in Octo¬ 
ber, 1919; denies specifically that at said time, or at any 
other time in the plaintiff’s second amended bill named, or 
otherwise, or at all, he, the said defendant, entered into 
a secret agreement with the said Skinner, Orr and Driver, 
or any of them, by which he, the said defendant, was to re¬ 
ceive thirty-five percent, or any percentage, of the amounts 
received from the sale of all stock of said corporation; de¬ 
nies that he, the said defendant, entered into a secret agree¬ 
ment, or any agreement, with the said Skinner, Orr, and 
Driver, or any of them, by the terms of which he, the said 
defendant, agreed to pay to any of said parties any stipu¬ 
lated amoxmt or amounts from the commissions received by 
him from the said corporation for the sale of its capital 
stock, or under which he, the said defendant, agreed to pay 
to the said Skinner, Orr or Driver, or any of them, any 
stipulated percentage of the commissions received by him 
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from the said cci")oralion for the sale ofi its capi- 

29 tal stock; denies that he, the said defendant, was 
. at the time aforesaid, or at any other time,!or at all, 

a promoter of said corporation, or was actually ib control 
thereof at any of the times specified in plaintiffi’s second 
amended bill of complaint, or at any other time, lor at all. 
Defendant further denies that he, the said defendant, se¬ 
cured a secret agreemnt as aforesaid, or any agreement 
from the aforesaid parties, by fraudulently securing to such 
parties secret benefits, or by any secret inducemenits, prom¬ 
ises or agreements of any nature whatsoever. Defendant 
denies each and every allegation contained in paragraph 
ten of plaintitf’s second amended bill of complaint not 
herein specifically admitted or denied. 

And further answering said paragraph ten of plaintiff’s 
second amended bill of complaint, this defendant alleges 
that on or about IMay, 1920, he entered into an ap’eement 
with tlie said Preston Motors Corporation, acting by and 
through its duly elected, qualified and acting president, 
R. A. Skinner, and its duly elected, qualified and acting 
Secretary and Treasurer, Preston Orr, under thje terms, 
conditions and provisions of which said agreement the 
parties thereto agreed that this defendant was to liave ex¬ 
clusive sale of certain of the capital stock of said Preston 
Motors Cori)oration, that defendant was to pay all adver¬ 
tising expenses incurred by him in selling same; employ 
salesmen, finance salesmen, and pay said salesnien such 
commissions as might be agreed upon between tjiem and 
him, the said defendant, and that, in consideration of the 
services to be rendered and the money to be expended by 
said defendant, said corporation would pay to said defend¬ 
ant a commission of thirty i)ercient (30%) on all stock 
sold under the terms, conditions, and 'provisions | of said 
agreement. 

Defendant alleges that the said agreement; was en- 

30 tered into by the said President and Secretary- 

Treasurer of the said corporation, and by I each of 

their, acting for and on behalf of said corporation; openly, 
freely and fairly, and acting in good faith for the best in¬ 
terests of said corporation, and that said agreerdent was 
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the exercise by him, the said defendant, or by anyone in 
his behalf, of anv undue influence or control over the ac- 
tions of the said President and Secretarv-Treasurer of the 
said corporation, or either of them; nor was said agree¬ 
ment procured or induced by this defendant by fraudu¬ 
lently securing to said President and Secretary-Treasurer 
of said corporation, or to either of them, any secret benefits 
of any nature whatsoever; and that said agreement, and 
the terms, provisions, and conditions thereof, were, at the 
time of entering into the same by the parties, well known to 
each and every officer of said corporation, and each and 
every member of the board of directors of said corporation, 
and that said officers and directors, and each and every one 
thereof, with knowledge of the existence of said agreement 
and of the terms, provisions and conditions thereof, there¬ 
after stood by and acquiesced in the performance by this 
defendant of the duties and obligations imposed on him 
thereunder, and received without objection, on behalf of 
the said corporation, the benefits derived therefrom. De¬ 
fendant further alleges that said agreement of May, 1920, 
was intended by the parties thereto, and did, supersede 
and was substituted for the former agreement between the 
same parties dated March 25, 1919, heretofore alleged. 

luy^. Defendant admits that on, to wit, March 13, 1920, 
he was elected a director of the said Preston Motors 
31 Corporation to serve until the next annual meeting 
of the stockholders of said corporation, but denies 
that he served as such director from March 13, 1920 until 
March 12, 1921; denies that ho attended meetings of the 
Board of Directors; denies that he took part in the trans¬ 
action of the affairs of said corporation; denie.s that he 
(the said defendant) received large sums, or any sums, by 
virtue of the fraudulent agreement pleaded in paragraph 
ten, or elsewhere in plaintiff’s second amended bill of com¬ 
plaint ; denies each and every allegation contained in para¬ 
graph 10^,C> of plaintiff’s second amended bill of complaint 
not herein specifically admitted or denied. 

And, further answering, defendant alleges that on, to wit, 
iVIarch 13, 1920, at an annual meeting of the stockholders 
of said corporation held on said date, a resolution was 
adopted by said stockholders providing that in the election 
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of directors at said meeting, three classes of directors 
should be elected, namely. Class one, to hold office until the 
next annual meeting of the stockholders, to consist of one di¬ 
rector elected at said meeting, and such other, I if any, 
additional directors as might thereafter be elected by the 
Board of Directors; Class two, to consist of thrbe direc¬ 
tors, and to hold office until one year after the next annual 
meeting of the stockholders; and Class three, to consist 
of three directors, and to hold office until two years after 
said next annual meeting; that at said annual stocl^holders’ 
meeting held on March 13, 1920, this defendant wap elected 
by the stockholders as the director of the first class, as 
provided by said resolution; that said election was with¬ 
out tlie prior knowledge or consent of this defendant; that 
immediately upon being advised that he had been elected 
a director, he (said defendant) protested to the otliler direc¬ 
tors elected at the same time, and annouiiced his 
32 intention of immediately resigning from su(?h office; 

that at the next succeeding meeting of said board of 
directors, held on, to wit. May 19,1920, this defendant sub¬ 
mitted to said board of directors, his resignation as a di¬ 
rector of said corporation, and thereupon a director was 
elected Iw said board to servo the balance of the uuoxihrcd 
term of office of this defendant. 

1014 (a). Answering the allegations of paragraph num¬ 
bered 1014 (e) of plaintiff’s said second amended bill of 
complaint, this defendant admits that 0. B. Harris, Pres¬ 
ton Orr, and T. I. Moore were among the original directors 
of the Preston Motors Corporation mentioned in para¬ 
graph five of plaintiff’s said bill, and that said directors 
were elected at the first meeting of the stockholders of said 
corporation, held at Wilmington, Delaware, on or about 
March 8, 1919; defendant denies that he made ani offer to 
the said Harris, Orr and Moore on March 25, 1919, at the 
time they as a quorum of the directors approved the con¬ 
tract with this defendant for the sale of the capital stock 
of the said corporation alleged in paragraph eight hereof, 
to pay to said directors and/or each of them tweinty per¬ 
cent of the subscription price of said capital stock for all 
capital stock sold by them, but alleges that after Said con¬ 
tract for the sale of said stock had been approvejd by the 
said Harris, Orr and Moore as officers and directors of said 


28 


T. M. COXE, TRUSTEE, VS. J.\MES L. BAL LAR D. 


corporation and for and on behalf of said corporation, said 
defendant asked and received the consent and approval of 
all of the then officers and directors of said corporation, 
for and on its behalf, and of all of the then stockholders 
of said corporation, that he would be authorized to utilize 
the services of any employee of the said Preston Motors 
Corporation and to agree on behalf of said corpora- 
33 tion to pay such employee commissions for any stock 
sold by him or them equal to the commissions au¬ 
thorized to be paid salesmen generally under his afore¬ 
said contract of employment; and that each and all of said 
persons participated as stockholders of said corporation in 
the benefits accruing to said corporation thereunder, with 
full knowledge of the terms, proyisions and conditions of 
said supplemental oral agreement; defendant denies that 
he made any offer to the said Harris, Orr and Moore which 
created an interest in the said parties in derogation to 
their fiduciary relationship to said corporation; admits that 
the contract set forth in paragraph seven of this answer 
was approved by a quorum of the board of directors con¬ 
sisting of T. I. Moore, 0. B. Harris and Preston Orr, but 
denies that such approval was given at the same time said 
offer or any offer was made by defendant herein and al¬ 
leges that said contract was approved by said directors on 
March 25, 1919, prior to any discussion as to the employ¬ 
ment of employees of said Preston Motors Corporation in 
the sale of the stock of the said corporation and payment 
of salesmen’s commissions therefor; denies that the said 
Preston Orr was in collusion with this defendant then or 
at any other time, or at or during all or any of the times 
referred to in plaintiff’s said bill of complaint; denies that 
a majority of said quorum was not acting in the interest 
of said corporation; denies that said directors so approv¬ 
ing said contract were impelled by a self-interest incon¬ 
sistent with their duty to the corporation as directors, and 
alleges that the said directors and each of them acted freely 
and fairly on behalf of said corporation and without being 
influenced by this defendant or by any person for or on his 
behalf; admits that during the late summer or early fall 
of 1919 the said Harris engaged in the sale of stock 
34 of the said corporation and that in so doing said 
Harris acted under the supervision of this defend- 
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ant and continued to engage in such stock sales until the 
termination of this defendant’s connection with the said 
corporation on May 12, 1921; admits that during such 
periods said Harris sold a great deal of stock and received 
large sums of money in commissions, and alleges that dur¬ 
ing said period said Harris was credited with large num¬ 
bers of sales and with commissions thereon, which sales 
were made by sub-agents employed personally by said Har¬ 
ris; admits that the said Orr sold stock during the de¬ 
fendant’s connection with the said corporation and rfeceived 
commissions thereon in the amounts authorized under the 
aforesaid contract; denies that said Orr received ^ny col¬ 
lusive benefits under or by virtue of the alleged secret 
agreement set forth in paragraph ten of plaintiff’s second 
amended bill of complaint; admits that during his connec¬ 
tion with said corporation he offered, on behalf of said 
corporation, to pay to any officer or employee of said cor¬ 
poration the regular salesmen’s commissions for selling 
tbe corporate stock, but denies that any self-interest was 
created thereby in such directors, officers and employees in¬ 
consistent with their duties to the corporation and alleges 
that such offers and practices were well known to t^e said 
corporation, its directors, officers, employees and stock¬ 
holders and were approved by them and each of th^m, and 
that the said corporation and its stockholders received 
the benefits resulting from the performance of said con¬ 
tract by the said defendant with knowledge and notice to 
said corporation and its directors, officers and stockhold¬ 
ers of said offers and practices and failed to disa- 
35 vow and disaffirm same within a reasonable time or 
at any time thereafter and thereby ratified aiid con¬ 
firmed the same. Denies that the said contract entered into 
March 25, 1919 was fraudulently conceived and, or fraudu¬ 
lently and, or collusively approved and adopted by a quo¬ 
rum of the directors and alleges that it was entered into 
openly, freely and fairly by the aforesaid directors acting 
for and on behalf of said corporation and thereafter was 
made known to and approved by the other directors of said 
corporation and to all of the stockholders of same then 
holding stock in said corporation and was approkred by 
them; denies that the benefits received by the defencfent un¬ 
der said contract were fraudulently or collusively received 
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bv him cind denies that said conly.ict was void and of no 
effect. Further answering said paragraph, defendant al¬ 
leges that from and after the 25th day of March, 1919, and 
continuously to the 25th day of May, 1920, he faithfully 
performed the duties and obligations imposed upon him 
under and by virtue of the aforesaid contract for the 
sale of stock of the Preston Motors Corporation and other 
duties imposed by said contract. That during said period 
he sold or caused to be sold substantially all of the capital 
stock of said corporation contemplated by said contract; 
that the said corporation received and retained the benefits 
of the services so rendered by this defendant during said 
period and that the reasonable value of the services so ren¬ 
dered bv this defendant is in excess of anv and all sums 
received by him personally from the said corporation in 
consideration of the services so rendered by him to it. 
36 IOV 2 (b). Answering paragraph 10y2 (h), this de¬ 
fendant admits that on or about ^May 25, 1920, he 
entered into a contract wnth the Preston Motors Corpora¬ 
tion, which contract was executed by E. A. Skinner, as 
President of said corporation, and Preston Orr, as Secre¬ 
tary-Treasurer of said corporation, covering the exclusive 
sale of four hundred thousand shares of the capital stock 
of the said corporation, the terms of same being set forth 
in paragraph ten hereof; denies that said Skinner and said 
Orr were partners in collusion with this defendant and 
denies that there was any collusive understanding or agree¬ 
ment of any nature whatsoever between them at said time 
or at any time; denies that said Skinner and said Orr had 
no authority to make such contract and alleges that at the 
time of entering into said contract the said Skinner was the 
duly elected, qualified and acting President of said corpo¬ 
ration and that the said Orr was the duly elected, qualified 
and acting Secretary-Treasurer of said corporation, and 
that each of said persons were duly elected, qualified and 
acting directors of said corporation and were duly elected, 
qualified and acting members of the Executive Committee 
of said corporation, and by reason of being members of 
said Executive committee were vested with substantiallv 
all of the powers of the Board of Directors of said Corpo¬ 
ration so far as was necessary to execute on behalf of said 
corporation the contract in question, and that said Skinner 
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and said Orr constituted a majority of said executive com¬ 
mittee. Denies that said contract was unknown to the 
shareholders of said corporation and denies that it vias not 
approved by them, and alleges that said contract was made 
known to each and every director of said corporation, that 
it was made a matter of record in the records pf said 

37 corporation, that it was open to inspection and ex¬ 
amination by each and every stockholder of sajid cor¬ 
poration at any time during office house, that it wa$ made 
a matter of public record in the records of the State Se¬ 
curities Commission of Alabama and in the records i of like 
public offices and agencies in each and every State ih which 
capital stock of this corporation was sold; denies that the 
directors who knew of its execution and existence miade no 
objection thereto on account of being effected by ja self- 
interest by being recipients of commissions for selling stock, 
and, or being dominated by defendant through his partners 
in collusion, the said Orr, Skinner and Driver, or otherwise 
or at all; denies that said contract was utterly void land of 
no effect. Further answering, the defendant alleges that 
from May 25, 1920, and up to and including May 12, 1921, 
and at all times during said period the corporation received 
and retained the benefits of the services so rendered by 
this defendant, and that the reasonable value of the services 
so rendered bv this defendant is in excess of anv and all 
sums received by him personally from the said corporation 
in consideration of the services so rendered by him jto it. 

1014 (c). Answering paragraph 1014 (c), this defendant 
admits that on May 9th, 1921, the said Orr procured the 
signatures of said E. A. Skinner and the said James T. 
Driver as President and Vice-President respectively lof said 
corporation and signed his, the said Orr’s name as Secre¬ 
tary and Treasurer to an instrument, which said instru¬ 
ment was signed by Roscoe Chamblee, then attorney for 
said corporation, as ^vitness thereto, stating that the said 
corporation had received from this defendant full 

38 and satisfactory settlement of all business to that 
date on stock sales made by him, the said defendant, 

as fiscal agent for said corporation; admits that said Orr 
had the said instrument in Tampa, Florida, on May 12, 
1921; admits that on May 12,1921, said Orr, describing him¬ 
self as Secretary-Treasurer of said corporation, si^ed an 
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instrument dated May 12, 1921, w!i:ch instrument was also 
signed by this defendant and which purported to convey 
from the defendant to the said Orr, all of defendant’s in¬ 
terest in the contract for a sale of the stock as alleged in 
paragraph ten of this answer. Admits that said instru¬ 
ment so executed by said Orr acknowledged the receipt of 
and full accounting and settlement on all business done 
under said contract; admits that said defendant paid to 
said Orr a sum of money in settlement of his accounts with 
the said corporation amounting to approximately two or 
three thousand Dollars; admits that at that time he re¬ 
ceived from the said Orr the two instruments dated May 
9th, 1921, and May 12,1921, as heretofore alleged. Denies 
that he knew or understood that said Orr was acting in such 
transaction in his ovm behalf and not in the interests of 
said corporation, and alleges that he signed the said agree¬ 
ment bearing date of May 12, 1921, and conducted all of 
the transactions in question with said Orr in the belief that 
said transactions constituted and were a final accounting 
and settlement between himself and the said Preston Mo¬ 
tors Corporation of all liabilities under his contract as 
aforesaid; denies that the settlement bv him with the said 
Orr of his interest in said contract vras irregular and un¬ 
fair; admits that he never made an account to or settle¬ 
ment with said corporation other than the settlement and 
accounting made to the said Orr as Secretary-Treasurer of 
said corporation, on May 12, 1921, as aforesaid. Alleges 
that he has no knowledge of whether or not there 
39 was thereafter due him anv balance from the said 
corporation or whether said balance, if any there 
was, was credited to the said Orr on the books of said 
corporation under instructions of said Orr, and therefore 
denies the same; denies that the instruments of May 9, 
1921, and May 12,1921, were entered into without authority 
from the corporation; denies that said instruments were 
entered into by and between parties who had for a long 
time or for any time been partners in collusion; denies 
that said instruments are null and void and alleges that 
said instruments were freely and fairly entered into and 
were and are effective to terminate the business relations 
between this defendant and said corporation and consti¬ 
tuted an accounting and settlement of any and all accounts 
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between himself and said corporation by and with the writ • 
ten approval and consent of the Executive Committee of 
said Preston Motors Corporation. 

1014 {d). Answering paragraph IOV 2 (d), your defend¬ 
ant denies each and every allegation of matter, tact or 
thing therein contained. 

Further answering paragraphs 1014 (a), IOV 2 (b), 1014 
(c) and 1014 (d), defendant denies each and every allega¬ 
tion of matter, fact or thing therein contained not herein 
otherwise specifically admitted or denied. 

11. Defendant denies receiving anv sum or shms of 
money under or by virtue of any fraudulent agreeihent or 
fraudulent scheme between the promoters and offibers of 
said corporation and himself, and denies each and every 
allegation of paragraph eleven of plaintiff’s second 
amended bill of complaint. Defendant alleges th^t from 
and after entering into the agreement of March 2^5, 1919, 
with the said corporation, as heretofore alleged in 
40 paragraph seven hereof, he entered upon the faith¬ 
ful performance of his duties thereunder, and con¬ 
tinued to faithfully perform his duties and obligations 
thereunder until said agreement of March 25, 19^, was 
superseded by the agreement between defendant and said 
corporation of May, 1920, as heretofore alleged; that there¬ 
after he entered upon the performance of the duties and 
obligations resting upon him under the terms, provisions 
and conditions of said new agreement, and continued to 
faithfully perform the same during the life of said agree¬ 
ment ; that during the period of his employment under each 
of said agreements he sold large quantities of the capital 
stock of said corporation, and incurred large expanses in 
connection therewith, and received from said corporation 
in payment therefor the commissions specified in bach of 
said contracts respectively. Defendant further alleges that 
on, to wit. May 12, 1921, the said agreement of Ma^, 1920, 
as alleged in paragraph ten hereof, was assigned and trans¬ 
ferred by him, the said defendant, to the said Preston Orr, 
that on said date this defendant made full and complete 
accounting and settlement vuth the said Preston Motors 
Corporation for any and all moneys of said corjioration 
coming into his, the defendant’s possession by rebson of 

3—4841a 
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said agreement, and defendant alleges that since said date 
he has not been connected with said Preston IMotors Cor¬ 
poration in anv wav whatsoever. 

12 . Defendant alleges that he has no knowledge of the 
facts alleged in paragraph twelve of plaintiff’s second 
amended bill of complaint, and each and every allegation 
thereof, and therefore denies the same. 

41 13. Defendant alleges that he has no knowledge 
of the facts alleged in paragraph thirteen of plain¬ 
tiff’s second amended bill of complaint, and each and every 
allegation thereof, and therefore denies the same. 

14. Defendant denies that he received the sum of $321,- 
765.84 as tlie proceeds of the sale of stock of the Preston 
Motors Cor])oration; denies that he took said money, or any 
money, belonging in equity and good conscience to said 
Preston Motors Corporation; denies that he invested said 
money, or any money, belonging in equity in good con¬ 
science to the Preston Motors Corporation; in real estate 
described in paragraph fourteen of plaintiff’s amended bill 
of complaint, or in any real estate; admits that he is the 
owner in fee of the real estate described in plaintiff’s sec¬ 
ond amended bill of complaint; denies each and every alle¬ 
gation of said paragraph fourteen not herein specifically 
admitted or denied. 

15. Defendant denies that he promoted, or participated 
in the promotion of the Preston Motors Corporation; de¬ 
nies any fraud of the corporation’s rights in the sale of 
stock of said corporation; denies that the funds with which 
the real estate described in plaintiff’s second amended bill 
of complaint was purchased were trust funds, of which trust 
the Preston Motors Corporation is or was cestui qui trust ; 
denies that said real estate is charged -with said trust or 
any trust, in favor of said corporation, and that the same 
is the property of plaintiff herein: denies each and every 
allegation of said paragraph not herein specifically ad¬ 
mitted or denied. 

42 16. Defendant denies each and every allegation of 
paragraph sixteen of plaintiff’s second amended bill 

of complaint. 

Wherefore this defendant, having fully answered, prays 
that plaintiff’s second amended bill of complaint be dis- 
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missed, and that he be awarded his reasonable costs herein 
most wrongfully incurred. 

JAS. L. BALLARD,: 

Defendant. 

H. H. CLARKE, 

D. EDWARD CLARKE, 

Attorneys for Defendant. \ 

District of Columbia, ss: 

The undersigned, James L. Ballard, being first duly, 
sworn on oath deposes and says that he has read thie fore¬ 
going amended answer by him subscribed and knows the 
contents thereof; that the matters and things therein stated 
of his personal knowledge are true, and those stated upon 
information and belief, he believes to be true. 

JAS. L. BALLARD. 

I 

Subscribed and sworn to before me this 19th day of April, 
1928. 

[seal.] SOI.OMON H. FELDMAN] 

Notary Public, D. C. 

Memorandum. 

I 

I 

Interrogatories. Filed August 16, 1924. 

Now comes the plaintiff, by his attorneys, Oscar W. Un¬ 
derwood, Jr., and H. C. Kilpatrick, and in accordance with 
Rule 58 of the Equity Rules of this Honorable Court, files 
the following interrogatories to the defendant: 

(Interrogatories omitted here for brevity, and are, 
43 together with defendant’s answers thereto, siibstan- 
tially set forth in narrative form in the Statement 
of Evidence herein, pp. 8 to 20 inclusive.) | 

Order re Interrogatories. \ 

I 

Filed January 19, 1925. I 

I 

Upon consideration of the objection of defendant to cer¬ 
tain interrogatories herein filed on the 16th day of August, 
1924, and on the 7th day of November, 1924, numbered from 
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1 to 99, inclusive, it is by the Court this 19th day of Janu¬ 
ary, A. D. 1925, ordered That the said objections be and 
tlie same are herebv sustained as to interrogatories num¬ 
bered 2, 9,11,12,13, 14, 15, 18, 20, 23, 28, 60, 61, 68, 96, and 
97 and answers thereto shall not be required of defendant; 
it is further ordered that the objections to all other of said 
interrogatories be and they are hereby overruled. 

WILLIAM HITZ, 

Justice. 


Stipulation. 

Filed March 14, 1928. 

Whereas, at the taking of depositions for the defendant 
in the above-entitled cause at Birmingham, Alabama, on 
April 26, 1926, before Louise Owens Charlton, United 
States Commissioner, it was informally agreed between 
Oscar W. Underwood, Jr., Esquire, representing the plain¬ 
tiff, and H. H. Clarke, Esquire, representing the defend¬ 
ant, that in connection with the testimony of the witnesses, 
Frank E. Spain and John H, Adams, relative to an 
44 investigation and audit made by said witness Spain, 
and an examination and valuation made by said 
witness Adams, of the property and assets of the Preston 
Motors Corporation, of Birmingham, Alabama, in the fall 
of 1920, that copies of the reports filed by said witnesses 
with the State Securities Commission of Alabama might, 
in order to save time, be introduced and considered as a 
part of the testimony in chief of each of said witnesses, 
and open to cross-examination and subject to such objec¬ 
tions as plaintiff might desire to make thereto other than 
to its use as a part of such witnesses ’ examination in chief. 

And whereas, it is desired to reduce such agreement to 
a formal stipulation. 

It is therefore stipulated and agreed, by and between 
the parties hereto, by their respective attorneys, that the 
report filed with the State Securities Commission by the 
witness, Frank E. Spain, and the report filed with the 
State Securities Commission by the witness, John H. 
Adams, certified copies of which were identified by the wit¬ 
ness, William C. Oates, at the taking of his deposition at 
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Montgomery, Alabama, on April 27, 1926, before A. J. 
Pickett, Jr., a Notary Public, and then offered in evidence, 
as part of the deposition of said witness Oates, may be 
taken and considered as part of the examination in chief 
of the said witnesses, Spain and Adams, respectively, the 
same as if said witnesses had testified to the facts slet forth 
therein upon question and answer, and that such reports 
or any portion thereof, shall be subject to any objections 
made by plaintiff thereto other than as to said reports be¬ 
ing taken and considered as part of the examination in 
chief of said witnesses. 

Dated this 14th day of March, 1928. 

OSCAR W. UNDERWOOD, Jn., 
H. C. KILPATRICK, 

Attorneys for Pldintiff. 

D. EDWARD CLARKE, 

H. H. CLARKE, 

Attorneys for Defendant. 


45 Decree. 

Filed June 4, 1928. 

# « « m # * # i 

I 

This cause come on to be heard on the 14th day of March, 
1928, upon the pleadings and proofs herein, and having been 
argued by counsel and the Court being fully advised in the 
premises, thereupon upon consideration thereof, it is by the 
Court this 4 day of June, A. D., 1928, 

Adjudged, ordered and decreed that plaintiff’s bill of 
complaint as amended, be and the same is hereby dismissed, 
with costs to the defendant to be taxed. 

By the Court. 

W. HITZ, 

Justice. 


From the foregoing decree plaintiff notes, in open court, 
an appeal to the Court of Appeals, which appeal is allowed. 


Bond for costs on appeal is fixed at $500, or in lieu 
the sum of $250 in cash. 


thereof 


W.H. 
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Memoranda. 

June 19, 1928.—Plaintiff’s undertaking on appeal for 
$500 approved and filed. 

Order extending time to July 19, 1928, to file Statement 
of Evidence. 

46 Designation of Record. 

Filed July 3, 1928. 

m ^ m * * 

Nov comes John S. Coxe, as Trustee in Bankruptcy for 
Preston Motors Corporation, the appellant in the above en¬ 
titled cause, and designates the parts of the record which 
he desires to have included in the transcript, such parts 
being considered sufficient for determination of the ques¬ 
tions raised on appeal, namely 

(1) Second Amended Bill. 

(2) Second Amended Answer. 

(3) Final Decree. 

(4) Undertaking for Costs on Appeal. 

(5) Order Extending Time for Filing Statement of Evi¬ 
dence. 

(6) Plaintiff’s Assignments of Error. 

(7) Order Allowing Statement of Evidence. 

Together with a copy of this designation. 

OSCAR W. UNDERWOOD, Jk. 

K, 

JULIUS C. MARTIN, 

K., 

H. C. KILPATRICK, 

Attorneys for Plaintiff. 

Copy received Julv 3, 1928. 

D. EDWARD CLARKE, 

Attorney for Defendant. 

Supplementary Designation of Record. 

Filed July 12,1928. 

« 

Comes now James L. Ballard, appellee in the above en¬ 
titled cause and designates the following to be included in 
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the transcript of record on appeal in addition to those parts 
designated by the appellant as constituting such transcript, 
namely: | 

47 (1) Submission of interrogatories filed byjplaintitf 
to be answered by defendant under oath under the 

provisions of Equity Rule No. 54 of the Rules of the Su¬ 
preme Court of the District of Columbia. 

(2) Order of the Court dated January 19,1925, directing 
defendant to answer said interrogatories specified therein. 

I 

Note.— The Clerk may omit the interrogatories and de¬ 
fendant’s answers thereto, indicating omission 'and re¬ 
ferring to appropriate pages of statement of evidence, 
where said interrogatories and answers of defendant are re¬ 
duced to narrative form. 

(3) Stipulation by counsel that the reports of| Messrs. 
Frank Spain and J. T. Adams to the State Securities Com¬ 
mission of Alabama, included in defendant’s Exhil^it No. 1, 
be taken and considered as a part of the testimony in chief 
of said witnesses the same as if the witnesses had b(ien ques¬ 
tioned on the stand as to the substance thereof. 

Together with a copv of this supplementarv designation. 

D. EDWARD‘CLARKE, 

H. H. CLARKE, 

Attorneys for Defendant. 

i 

Qopy received July 11, 1928. i 

H. C. KILPATRICK, | 

Attorney for Plaintiff. 

Memorandum. 

I 

July 19,1928.—Statement of Evidence (duplicate!) filed. 

48 Amended Assignment of Errors. | 

Filed July 19,1928. | 

# * Wf * * « 

Now on this the 19th day of July, 1928, comes the plain¬ 
tiff, by his attorneys, Underwood & Kilpatrick and J. C. 
Martin, and says that the decree entered in the abqve cause 
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on the 4th day of June, 1928, is erroneous and unjust to the 
plaintiff: 

First. Because the Court erred in receiving in evidence, 
over the objection of the plaintiff, the purported copy of a 
report made by one Frank E. Spain, under date of Septem¬ 
ber 4,1920, to the State Securities Commission of the State 
of Alabama, as set out in the record. 

Second. Because the Court erred in receiving in evidence, 
over the objection of the plaintiff, the purported copy of a 
report made by one John H. Adams, under date of Septem¬ 
ber 10,1920, to the State Securities Commission of the State 
of Alabama, as set out in the record. 

Third. Because the Court erred in refusing to hear and 
consider Public Law No. 660 of the State of Alabama of the 
Session of 1919, commonly known as the Blue Sky Law, 
when the same was offered for consideration and called to 
the attention of the court by counsel for the plaintiff in the 
argument of the cause, as set out in the record. 

Fourth. Because the Court erred in dismissing the com¬ 
plaint in this cause and rendering a decree for the defendant 
as appears on the record. 

Fifth. Because the Court erred in failing to render a de¬ 
cree for the plaintiff, as prayed for in the bill. 

Sixth. Because the Court erred in failing to find that the 
alleged contract made and entered into between Pres- 
49 ton Motors Corporation and the defendant on the 
25th day of March, 1919, for the sale of stock of said 
company was unlawful, fraudulent and void under the evi¬ 
dence in this case> and that the plaintiff was entitled to a 
decree requiring the defendant to account for the money 
realized by him under such alleged contract. 

Seventh. Because the Court erred in failing to find that 
the secret agreement mentioned in the pleadings was en¬ 
tered into and that the plaintiff was entitled to a decree re¬ 
quiring the defendant to account for the total amount of 
money realized by him out of the sales of stock issued by 
the Preston Motors Corporation made after the date of 
such secret agreement. 

Eighth. Because the Court erred in failing to find that 
each and all of the alleged contracts and agreements made 
between the defendant, or claimed to have been made be¬ 
tween the defendant, and the Preston Motors Corporation 
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I 

for the sale of the stock of said corporation by the defend¬ 
ant, were made in fraud of the rights of the corporation, 
and that the plaintiff was entitled to a decree requiring the 
defendant to account for all such sums of money as he real¬ 
ized by virtue of sales of said stock and the contoissions 
received by him on account of such sales. 

Whereof the plaintiff prays that the said decree be re¬ 
versed and that the Supreme Court of the District of Colum¬ 
bia be instructed to enter such decree as is prayed for by 
said complaint, or that the Court of Appeals reverse said 
decree and render a proper decree on the record. 

OSCAR W. UNDERWOOD, Je. 

K. 

H. C. KILPATRICK. 

J. C. MARTIN. : 

K. 

I 

50 Memorandum. 

I 

August 20, 1928.—Statement of Evidence submitted and 
signed in duplicate. 

51 Supreme Court of the District of Columbiq. 

United States of America, I 

District of Columhia, ss: ' 

I, Frank E. Cunningham, Clerk of the Supreme:Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 50, both inclusive, to be a truq and cor¬ 
rect transcript of the record, according to direj3tions of 
counsel herein filed, copies of which are made paU of this 
transcript, in cause No. 42652 in Equity, wherein John S. 
Coxe, as Trustee in Bankruptcy for Preston Motors Cor¬ 
poration, is Plaintiff and James L. Ballard is Diefendant, 
as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my liame and 
affix the seal of said Court, at the City of Washington, in 
said District, this 26th day of September, 1928. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAjM, 

i Clerk, 

By CHAS. B. COFLIN, ; 

Assistant Clerk. 
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52 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 42652. 

JoHX S. CoxE, as Trustee in Bankruptcy for Preston Mo¬ 
tors Coiqjoration, Plaintitf, 

vs. 

James L. Ball.\ed, Defendant. 

D. Edward Clarke, Esq., attorney for the defendant: 

Please take notice that the within bill of exceptions will 
be called to the attention of and submitted to the court on 
iMonday, August 20, 1928, at 10 o’clock A. M., or as soon 
thereafter as counsel can be heard, for the purpose of hav¬ 
ing the same signed and sealed by the court. 

OSCAR W. I'NDERWOOD, Jk., 
JULIUS G. MARTIN, 

Attorneys for Plaintiff. 

Service of the foregoing notice and copy of said bill of 
exceptions acknowledged this 19th day of July, 1928. 

D. EDWARD CLARKE, 

By E. A. GOODRICK, 

Attorney for Defendant. 

53 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 42652. 

John S. Coxe, as Trustee in Bankruptcy for Preston Mo¬ 
tors Corporation, Plaintiff, 

vs. 

James L. B.\llaed, Defendant. 

Statement of Evidence. 

Be it remembered that this cause came on for final hear¬ 
ing before the Honorable William Hitz, Associate Justice 
of said Court, Oscar W. Underwood, Jr., Julius C. Martin 
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and H. C. Kilpatrick appearing as attorneys for tljie plain¬ 
tiff, D. Edward Clarke and H. H. Clarke, representing the 
defendant. 

And thereupon to maintain the issue on his behalf to he 
maintained, the plaintiff called as a witness, J. D. Bell. 

54 J. D. Bell, called as a witness on behalf bf plain- 
titf, on direct examination testified in suhdtance as 

follows: 

My name is J. D. Bell. I live at Parrish, Alabania, which 
is forty-one miles from Birmingham and about' fifty-six 
miles by rail. I am Secretary and Treasurer of the Par¬ 
rish Coal Company. In 1919 I purchased stoclc in the 
Preston Motors Corporation from the defendant! Ballard 
at the Parrish Coal Company’s office in Parrish, Alabama. 
Mr. Ballard came dowm there and said the stock was al¬ 
ready paying dividends, and they guaranteed it to pay 
8 per cent, and 20 per cent earnings. At that time I bought 
about 250 shares, as I remember it. I saw Mr. Ballard in 
Parrish at other times selling stock in the Prestoii Motors 
Corporation. I saw him sell stock to R. W. Chambers, the 
depot agent, who was not a man of any means. iHe sold 
Mr. Wess Sanford some $2,000. Wess Sanford was a lit¬ 
tle farmer there in Parrish, Alabama. He was not a man 
of any means. His education was poor. They sold some 
stock to Mr. Ben Kirk, who was a bookkeeper; for my 
company. He bought about $150 worth as I remember it. 
He was not a man of any means. I or my company bought 
in all about $2,000, or $2,500 worth of this stock, | in addi¬ 
tion to what I bought personally. I sold the Preston Motors 
Corporation coal at about 50 cents above the coal market 
and I figured and bought stock to the amount of 25 cents 
of that per ton. This coal was shipped from 'Parrish, 
Alabama. I made the contract for the sale of :coal for 
stock with Mr. Driver. 

On cross examination the witness testified in sjubstance 
as follows: 

I am now living at Parrish, Alabama and am in! the coal 
and oil business, the same business I was in when I 

55 bought the stock from the Preston Motor^ Corpo¬ 
ration. I am Secretary and Treasurer of jny com- 
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paiiy, which is the same position I h.eld at the time I bought 
this stock in the latter part of 1919 or the first part of 
1920. I had not been selling coal to Preston Motors Cor¬ 
poration at the time I bought the stock. I started to sell 
them coal probably a month after that. I went to the office 
at Birmingham and saw Mr. Driver. I had not seen Mr. 
Driver or Mr. Orr before that. Mr. Driver is a portly, tol¬ 
erably solid built man. There is a considerable difference 
between him and Mr. Ballard. He is a more reddish com- 
plexioned gentleman. There is a considerable difference in 
their make-up. I know Mr. Orr. I met him sometime after 
that, when I was in their office. Mr. Driver took me in. 
I sold them coal from shortly after the time I bought this 
stock up until they went into bankruptcy. We had a claim 
that ran something near $200. We sold them coal all the 
time, several thousand dollars worth. I bought $250 worth 
of stock in Preston Motors Corporation personally. We 
did not take the price of the coal out in stock. I figured 
to buy a certain portion of that and I charged them more 
than the market price for the coal, and then took stock for 
that. I am positive that Mr. Ballard sold me that stock. 
He also sold stock to Mr. Chambers, the depot agent there 
at that time. I saw him sell $150 worth, as I remember 
it, to ^Ir. Chambers at the depot. As I remember it, when 
I bought mj' stock I made a payment down, the amount 
of which I do not remember, and paid the other later in 
payments. I had not thought anything more about it 
since the bankruptcy until the day before yesterday. The 
company said they had a plant, and they assembled cars 
there. They had two shipping points for coal, one at their 
office and one over in north Birmingham. I was at the plant 
of the Preston Motors Corporation. As I understand it, 
they had a plant there, but I do not know anything about 
the making of automobiles. They had a plant but I do not 
know whether or not they were making, assembling 
56 or handling automobiles. It was a very large plant. 

I do know they had sold automobiles. I did not in¬ 
vestigate to find out whether or not they were paying divi¬ 
dends regularly or occasionally. As I remember, we did get 
small dividends, but I am not positive about that. 



45 


T. M. COXE, TEUSTEE, VS. JAMES L. BALLAED, 

On re-direct examination the witness testified in sub¬ 
stance as follows: 

I have no doubt at all that Mr. Ballard is the man who 
sold me that stock. Mr. Underw’ood asked me yesterday 
if I could identify the man if I should see him and I told 
him I could, so we walked in and he said, “He is in the 
court room,” and I pointed out Mr. Ballard to hii^ 

Thereupon counsel for the plaintiff offered in eyidence 
the following certified copies of parts of the record in the 
District Court of the United States for the Southiern Di¬ 
vision of the Northern District of Alabama, which docu¬ 
ments were received in evidence as Plaintiff’s Exhibit No. 
14: 

“Bond of Trustee. 

Filed May 31st, 1923, at 11:00 A. M. Chas. J. AllisoB^, Clerk. 

I 

In the District Court of the United States for the Southern 
Division of the Northern District of Alabamaj. 

‘ In Bankruptcy. No. 19932. 

I 

i 

In the Matter of Peestox Motoes Coepoeatiox, a Bankrupt. 

I 

Know All Men by these Presents, That "VVe John S. Coxe, 
of Birmingham, Ala. as Principal, and National Surety, a 
corporation created and existing under the Laws I of the 
State of New York, with its principal office jlocated 
57 in New York City, as surety, are held and firmly 
bound unto the United States of America in tjhe sum 
of Ten Thousand & No/100 ($10,000) dollars, in lawful 
money of the United States, to be paid to the United I States, 
for which payment, -well and truly to be made, we blind our¬ 
selves and our heirs, executors, administrators, successors 
and assigns, jointly and severally, by these presents. 

Signed and Sealed, this 29th day of May, A. D. 1923. 

The condition of this obligation is such. That whereas 
the above named John S. Coxe was, on the 29th I day of 
May, A. D. 1923, appointed Trustee in the case pending 
in bankruptcy in the said Court, wherein Preston Motors 
Corp. is the Bankrupt, and he, the said John S. Coxe has 


I 
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accepted said trust with all the duties and obligations per¬ 
taining thereto. 

Now Therefore, if the said John S. Coxe, Trustee as 
aforesaid, shall obey such orders as said Court may malce 
in relation to said trust, and shall faithfully and truly 
account for all the moneys, assets, and effects of the estate 
of the said Bankrupt which shall come into his hands and 
possession, and shall in all respects faithfully perform all 
his official duties as said Trustee, then this obligation to be 
void; otherwise, to remain in full force and virtue. 

JNO. S. COXE. [seal.] 

-. [SE.4.L.] 

NATIONAL SURETY COMPANY, [se.^l.] 

58 By D. P. ANDERSON, 

Resident Vice-President. 


Attest: 

N. EWING, 

Resident Assistant Secretary. 


Signed and sealed in the presence of 


Approved Mav 29th, 1923, at 3 P. M. 

EDMUND H. DRYER, 

Referee in Bankruptcy.” 

“In the District Court of the United States for the South¬ 
ern Division of the Northern District of Alabama. 

In Bankruptcy. No. 19932. 

In the Matter of Prestox Motors Corporation. 

At Birmingham, in said District, on the 10 day of May 
A. D. 1923, before the Honorable W. I. Grubb, Judge of 
said Court in Bankruptcy, the petition of Hildreth Varnish 
Company, S. E. Hendricks, and Stephen de Csessnok doing 
business as Export American Industries that Preston Mo¬ 
tors Corporation he adjudged a bankrupt within the true 
intent and meaning of the Acts of Congress relating to 
bankruptcy having been heard and duly considered, the 
said Preston Motors Corporation is hereby declared and 
adjudged a bankrupt accordingly. 
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"Witness tlie Honorable W. I. Grubb, Judge of the said 
Court, and the seal thereof, at Birmingham, Alabama, in 
said district on the 10 dav of Alav A. D. 1923. 

^Y. I. GRUBB; 

Judge.” 

“District Court of the United States of America, Northern 
District of Alabama, Southern Division, j 

I, W. S. Lovell, Clerk of the District Court of the |United 
States of America in and for said Division of said I)istrict, 
do hereby certify that the foregoing is a true, full, and 
complete copy of Order of Adjudication, and Bond 

59 of Trustee, in the matter of Preston Motors Cor¬ 
poration, bankrupt. In Bankruptcy No. 19932, 

Southern Division as fully as the same does appear of rec¬ 
ord in my oflSce. 

In testimony whereof, I have hereunto subscribed my 
name and affixed the seal of said Court, at office in the city 
of Birmingham, in said District, this 28th day of February, 
1928. : 

(Sgd.) W. S. LOVELL^ 

[seal.] Clerk of the U. S. District Court.” 

60 Thereupon, counsel for the plaintiff introduced in 
evidence and read iu court the answers of the de¬ 
fendant James L. Ballard, to interrogatories propounded to 
him in accordance with Rule 58 of the equity rules of the 
said Court, the testimony of said defendant being in sub¬ 
stance as follows: 

My address is 1301 Massachusetts Avenue, Northwest, 
and I am Sales Manager for Diotomaceous Products Com¬ 
pany. I know Preston Orr of Birmingham, Alabama. I 
first met him in 1918. There was no agreement, written 
or verbal, between me and the said Orr, or between ine and 
any other person or persons concerning the orgaiiization 
of said corporation and/or my relations to the s^d cor¬ 
poration. There were not, prior to the organization of 
Preston Motors Corporation, any negotiations or;discus¬ 
sions between me and Orr, or between me ahd any 

61 other person relative to my being in charge of sales 
of stock of the proposed corporation, or connected 
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with it in some administrative capacity, nor were any prom¬ 
ises made to me at the time of or before the purchase of 
shares of the ori<nnal stock subscribed for bv me relative to 

o ^ 

my occupying an administrative position with the company. 
I bought 10 shares at Orr’s request about March 1,1919. I 
have engaged in the selling of corporate stock for a com¬ 
mission otherwise than in the sale of the stock of Preston 
Motors Corporation, as an individual salesman, selling 
under supervision of fiscal agent, and financed by hiin. 
Never as fiscal agent or sales manager in charge of stock 
sales or financing same. The names of said corporations 
whose stock I have sold are as follows: 

(a) Piedmont Motor Car Company, Lynchburg, Virginia, 
incorporated under the laws of Virginia; two years as stock 
salesman receiving 20 per cent commission on all sales. 

(&) Gary Motor Car Company, Gary, Indiana; do not 
know state where incorporated; about four months as 
stock salesman, receiving 20 per cent commission on all 
sales. 

(e) Preston Motor Car Company, incorporated under 
the laws of Delaware; about two or three weeks as stock 
salesman at 20 per cent commission on all sales. 

I assumed my duties with Preston Motors Corporation on 
March 25, 1919 and terminated mv connection with that 
corporation on May 12, 1921. I drafted the contract en¬ 
tered into on ilarch 25, 1919 between Preston Motors Cor¬ 
poration and myself. I discussed the contract with all of 
the various stockholders of the company at various times 
prior to execution of the contract. At an informal gather¬ 
ing of the stockholders in company offices on or immedi¬ 
ately before INIarch 25, 1919, the terms of contract, as later 
drafted, were discussed and were considered acceptable, 
and I agreed to prepare and submit a written con- 
62 tract embodying those terms to the Board of Di¬ 
rectors for approval. This was done at a Directors 
meeting held on March 25, 1919 at which, as I recall, Mr. 
Moore, Vice-President, Mr. Harris, Third Vice-President, 
and Mr. Orr, Secretary-Treasurer, represented the com¬ 
pany, and the contract was executed. The contract alleged 
by me in Paragraph 10 of my answer to the bill of com¬ 
plaint as having been entered into on or about May 1920 
was in writing, and was as follows: 
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“State of Alabama, i 

Jefferson County: \ 

Tliis contract made and entered into this the 25th day of 
May, 1920 by and between Preston i^Fotors Corporation (a 
corporation organized under the laws of Delaware) herein¬ 
after known as party of the first part, and Jas. L. Ballard 
of Washington, D. C., party of the second part, witnesseth : 

Said corporation does hereby contract with p^rty of the 
second part as follows: Party of the second part shall have 
the exclusive sale of 400,000 four hundred thousfind shares 
of its capital stock either common or preferred asi the Board 
of Directors may decide from time to time, said stock to be 
sold on the following terms, 40% forty per cent or more 
with the application and the balance, if any, in tjhree equal 
payments due in two, four and six months from date of 
sale. Said stock to be sold at the par value of ten dollars 
per share. The price of said stock may be changed at any 
time by mutual agreement, or in the event of their failure 
to agree it mav be changed bv a unanimous vpte of the 
Board of Directors. i 

Party of the second part agrees that he will pay all ex¬ 
penses incurred by him in advertising, employing salesmen, 
financing salesmen, and paying them the agreed ppon com¬ 
missions. That he will make or cause to be made 
63 complete returns of all applications received together 
with all monies due the company on account of said 
applications without any unnecessary delay. That he will 
make a written agreement of the same general ■ nature as 
the one he is at present using with each salesmapi and will 
file a signed copy of each agreement with the party of the 
first part which shall be sufficient authority, in the absence 
of any other instructions, to pay to said salesman the com¬ 
missions stated therein and charge said payment to party 
of the second part. i 

Party of the second part agrees that he will sell or cause 
to be sold an average of not less than 5,000 shares per 
month from the date of this contract, and in the event he 
fails so to do, party of the first part may serve! a written 
notice of their intention to cancel this contract, and if he 
fails to comply with the agreement as above staged within 


4—4841a 
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said ninety days this contract shall he cancelled and any 
further rights or privileges hereunder shall cease. 

Party of the first part agrees that in consideration of the 
services to be rendered, and the money to be expended as 
above agreed upon, that they will pay to party of the sec¬ 
ond part a commission of 30% thirty per cent on all stock 
sold hereinunder. Said commission to be due and payable 
upon the receipt of ax)plications properly signed by pur¬ 
chaser accompanied by pajunent as above described of 40% 
or more of the sale price of said stock. 

Party of the first part agrees that they will furnish to 
the party of the second part a full and complete statement 
of all applications received as often as once a week if re¬ 
quested, and that party of the second part shall have access 
to the books of the company at his election. 

It is mutually agreed that this contract is not transfer¬ 
able except said transfer be approved by the Executive 
Committee in writing. 

PRESTOX MOTORS CORPORATION, [seal.] 

By R. A. SKIXXER, 

President and ht/ 

PRESTOX ORR, 

Secretary Treasurer. ' 

.JAMES L. BALLARD.” [l. s.] 

Witness: 

ROSCOE CHAMBLEE. 

64 I do not know whether this agreement was ever 
ratified by the Board of Directors of the company. 
The contract of March 25, 1919, was amended sometime in 
the fall of 1919, when I agreed that the company could 
withdraw from the scope of the contract 10,000 shares of 
common stock, par value $100,000, to be used in purchase of 
forge plant. I do not know what action the directors took 
on this but the plant was bought with the stock referred to. 
Pursuant to the contract of March 25, 1919, I employed 
salesmen for the selling of stock and they sold stock in 
Alabama, Florida and Georgia. All salesmen employed by 
me under the contract of March 25, 1919, signed a written 
contract to report sales direct to company and make full 
returns direct to company, they to receive payment from 
company of commissions, and all returns to and payments 
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of commissions by the company, during the life bf said 
contract of March 25, 1919, were made in this manner, with 
the possible exception of a very few isolated instances 
where I may have been handed one or more subscriptions 
by salesmen while in the field to turn in on return t|o office, 
such cases, however, were settled between salesmen" and 
company. During the period from March 25, 1919i to Oc¬ 
tober 1, 1919, the salesmen did not remit direct to me. I 
do not remember the amount of money T remitted to the 
corporation during this period on account of stoclc sales. 
And T have no record of such amount, which covered none 
but my personal sales. During the period from [October 
1, 1919, to May 1, 1920, the salesmen did not remit to me 
the proceeds of stock sales; and during this period T re¬ 
mitted to the company only for sales personally made by 
me. I do not remember the amount of these remiittances 
and have no record. After the agreement of May, 1920, the 
salesmen remitted the proceeds of sale to me. From May, 
1920, until the termination of mv connection with the cor- 
poration I do not know how much money was remitted to 
me by stock salesmen and I have no record ojr memo- 
G5 randum in my possession from which I could ascer¬ 
tain this. I cannot state the amount reniitted to 
the company by me during this period. I turned ^n to the> 
company all money or Liberty bonds accompanying appli¬ 
cations for subscriptions to stock received by me knd was 
credited on the company’s books vith commissions due 
me. I drew on the company for money due from! time to 
time. T do not recall the number of shares of stbck sold 
by the salesmen under me for the various periods men¬ 
tioned above and have no record or memoranduijn giving 
such information. They sold approximately 60,000 under 
the first contract and approximately 90,000 shares under 
the second contract, namely, that of May 25, 1920. . 

The stock sold was both common and preferre4, mostly 
preferred. It was sold at par, $10 per share. The appli¬ 
cation for stock provided for pa^mient by installmOnt. Un¬ 
der the contract of ^larcli 25, 1919, sales were made 25 
per (-out with applications, and 25 per cent in two, |four and 
six months, respectively. Under the contract of | May 25, 
1920, sales were made 40 per cent with application; and bal¬ 
ance in three payments, two, four and six month|s. Cash 
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or Liberty bonds almost invariably taken as first payments. 
Liberty bonds were accepted at valuation fixed by Board 
of Directors from time to time. The stock was sold for 
cash and Libertv bonds. Verv few notes were taken. The 
notes were turned over to the company for collection and 
commission not paid until notes were paid. I have never 
discounted a note received for sale of stock. Where there 
was a part pa^nnent in cash the salesmen were paid their 
commissions out of the cash portion of the subscriber’s 
payment. In such cases I did not deduct my commission 
in full out of the i cash portion of the subscriber’s pay¬ 
ment. The amount received with the application was paid 
over to’the company and commissions credited. Under 
contract of March 25, 1919, my commission of 10 
66 per cent was credited to me pro rata as payments 
were received by the company. Thus, on a subscrip¬ 
tion for $100 worth of stock with a cash payment of $25 
with application, 21/0 per cent would be credited to me on 
receipt of application, 2% per cent on receipt by company 
of installment due in two months, and so on until pay¬ 
ment received in full by company. 

Between March 25, 1919, and the termination of my con¬ 
nection as selling agent of the corporation, I paid sums 
of money to Preston Orr. I cannot state the amount and 
date of each payment, and have no memorandum from 
which it can be ascertained. Payments were made to him 
for stock sold bv or through him, usual salesman’s com- 
mission being paid by me to him and sale credited to my 
account. The same is true as to amounts paid by me to 
J. T. Driver and R. A. Skinner. 

Between March 25, 1919, and October 1, 1919, the com¬ 
pany paid me 10 per cent commission on account of sales 
of stock, out of which I paid assistant sales managers in 
each territory 5 per cent, leaving me 5 per cent to cover 
expenses of every kind incident to sale of the stock and 
compensation for my services. The only exception to this 
was when I sold stock personally, when I received the regu¬ 
lar salesman’s commission of 20 per cent, together with 
my commission as fiscal agent of 10 per cent. This same 
condition existed from October 1, 1919, to May, 1920. 

Between May, 1920, and the termination of my connec¬ 
tion with the corporation, the company paid me 30 per 
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I 

cent, out of wliicli I paid all salesmen 20 per cent, knd as¬ 
sistant sales managers in each territory 5 per cent, ileaving 
me 5 per cent to cover expenses of every kind incident to 
sale of stock and in compensation for my services. The 
only exception to this was where I sold stock personally, 
when I received 30 per cent. At the time the contract of 
March 25, 1919, was entered into the Preston Motprs Cor¬ 
poration had not purchased a site for a factPry, nor 
67 had it commenced the building of a factorvl I am 
unable to give the date the building was commenced. 
The plant was completed and in operation about;March, 
1920. To the best of mv recollection the Preston i Motors 
Corporation actually began to produce automobiles in April 
or Mav, 1920. Several hundred automobiles were actuallv 
completed by the corporation while I was with the com¬ 
pany. The plant was in operation about two j'eafs after 
May, 1921, when I left the company. I do not kncjw what 
their production was during that time. I do nqt know 
how manv automobiles of its own manufacture were ac- 
tually sold by the Preston Motors Corporation. j 

From the date of the organization of the corporation 
until the termination of my emplojunent by the corporation, 
to the best of my recollection, about 150,000 shares of the 
stock of the corporation were sold. I received soipe com¬ 
mission on all of this stock. I do not know how much of 
said stock I sold personally. The large majority of it 
was sold by salesmen, but I do not know the exact amount. 
Some stock was sold by various employees of the company 
who were not regularly employed as salesmen. In such 
event I paid the usual salesmen’s commissions to slich em¬ 
ployees. Do not know how much of stock was sold in this 
manner, but not very large amount. Such sales wete cred¬ 
ited as personal sales by me, and I paid the regular sales¬ 
men’s commissions to such employees. This practice was 
known to the officers, directors, employees, as well a,s stock¬ 
holders. 

After coming with the company in July, 1919, Skihner ap¬ 
proached me with a suggestion that he and Orr Were, in 
their "work, doing as much to advance stock sales a|s I was, 
and should share equally with me in the net comnkissions. 
This was urgently pressed by him from time to time and 
by Driver also. Sometime in the fall of 1919, under such 
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pressure, I tentatively assented to this proposition, but 
the next day, after considering it, withdrew my eon- 

68 sent and thereafter refused to recognize it. The 
only payments made by me out of commissions cred¬ 
ited on the books as personal sales by me to either Orr, 
Skinner or Driver, or any of them, or,anyone else, was 
in cases where sales of stock were made by or through one 
or more of them, or other persons, in wiiich case they or 
such other persons received from me the regular sales¬ 
men ’s commissions on such sales. 

All of the directors knew that I was paying commissions 
to any' employees who sold stock. Shortly after my re¬ 
fusal to comply with Skinner’s request, after a directors 
meeting, I asked i\Ir. Hugger, in the presence of the other 
directors, if there was any objection on the part of the di¬ 
rectors to my paying commissions to Mr. Orr, Mr. Skinner, 
or any other employee of the company who sold stock for 
the company. They said there was none. I recall that 
Messrs. Hugger. Gies, Moore and Harris were present, in 
addition to Messrs. Orr, Skinner, Driver and myself. My 
recollection is that all of the original stockholders under¬ 
stood and consented, at the time of execution of the origi¬ 
nal contract of March 25, 1919, to my paying commissions 
to anyone who sold stock, regardless of whether or not he 
was employed by the company. !Mr. Harris, then Vice- 
President of the company, sold stock for the company and 
w’as paid commissions therefor, as did Mr. Lindsey, as well 
as Mr. Orr, and Messrs. Skinner and Driver. The fact 
was not concealed, but was a matter of common knowledge 
among those connected wdth the company. 

The agreement to which I assented in the fall of 1919, 
to share my commissions with Skinner, Driver and Orr, 
was never ratified by the Board of Directors of the corpo¬ 
ration. I cannot state from memory the amount paid by 
me to Skinner, Driver and Orr, and have no memorandum 
from which they could be ascertained. I kept records of 
these matters for about two years after leaving the com¬ 
pany, but destroyed them a few months before this 

69 suit was filed, at the time I gavq up my apartment 
and left the city for an extended trip. 

At the time of the transfer and assignment by me to 
Pi-eston Orr of the contract of May, 1920, which transfer 
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and assignment was made on May 12, 1921, I received no 
financial consideration from liim other than assuihing the 
obligation of the contract. This assignment was in writ¬ 
ing, as follows: I 

“Tampa, Florida, May 12tl4 1921. 

Agreement for Sale of Fiscal Contract. \ 

\ 

I 

This agreement entered into this the 12th day j of May, 
A. D., 1921, by and between James L. Ballard, Fiscal Agent 
for the Preston Motors Corporation, and Preston Orr, 
Secretary-Treasurer of said company. 

That for and in consideration of One ($1.00) Dbllar and 
other valuable consideration the receipt of which is hereby 
acknowledged said James L. Ballard does^herebyl sell and 
transfer any and all rights in a certain contract ^ated on 
or about May the 1st, 1920, now held by him as Fiscal 
Agent for the said Company, for the sale of Four jHundred 
Thousand (400,000) shares of its capital stock to I the said 
Preston Orr. 

And hereby acknowledges the receipt of full ‘payment 
from the Company for all services rendered to date under 
said contract. The said Prestom Orr as Secretary-Treas¬ 
urer of said Company hereby acknowledges the ijeceipt of 
a full accounting and settlement on all businessi done to 
date under said contract. 

JAMES L. BALLAi^D, 

Fiscal \Agent. 

FRANK J. RYAN. 

PRESTON ORR, 

Secretary-Treasurer.” 

GEO. B. CHRIST. | 

70 This assignment was made in the Hillsboro Hotel, 
Tampa, Florida, in the oflSce of Preston Motors Cor¬ 
poration. There were present Frank J. Ryan, Sales Man¬ 
ager for the State of Florida, George B, Christ, one of 
Ryan’s salesmen, Mr. Orr and myself. 

At the time of this assignment I paid Preston Orr some 
money and there were some small amounts paid oyer to the 
company by Mr. Ryan in settling accounts to date of as¬ 
signment. I do not remember the amount I paid; Mr. Orr, 
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but it was approximately $2,000 or $3,000. Payment was 
made on applications for stock accepted by Orr on behalf 
of the company at that time. This accounting was made in 
the Seminole Hotel at Jacksonville, Florida on May 9, 
1921, when I agreed with Orr to surrender my contract and 
turn over my sales force, consisting of twenty-six men, upon 
receiving a release in writing from the company from any 
further liability under contract of May 25, 1920. Orr drew 
up the form of release and mailed it back to Birmingham 
for execution. IVe then proceeded to Tampa, where Orr 
checked over Mr. Ryan’s books and took possession of them. 
The signed release was received and the assignment above 
set out was executed on May 12 and I thereupon ended 
5y connection with the company. The release read as fol¬ 
lows: 

“May 9,1921. 

Received of James L. Ballard sufficient and satisfactory 
settlement of all business to date on stock sales made by 
him as Fiscal Agent for the Preston Motors Corporation. 

PRESTON MOTORS CORPORATION. 

R. A. SKINNER, 

President. 

JAMES T. DRIVER, 

Vice-President. 

PRESTON ORR, 

Secretary and Treasurer.” 

71 "When this accounting and settlement was had I 
turned over the balance due the company on stock 
sales, amounting to approximately $2,000 to $3,000, due on 
sales made by Ryan’s force, this money being turned over 
to Mr. Orr, Sec’y-Treas. of the Co. 

On the contract of March 25, 1919 I received a commis¬ 
sion of 10 per cent on stock sold and paid 5 per cent on 
practically all of this to division sales managers; I paid 
all traveling expenses and other incidental expenses of 
every kind authorized or incurred by me relative to stock 
sales, and my own living expenses. On the contract of May 
25, 1920 I received commission of 30 per cent and paid all 
salesmen 20 per cent and sales managers 5 per cent on all 
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sales made in their territories. On both contracts I paid 
expenses of every kind authorized or incurred by m© in the 
sales of stock, including salesmen’s kits and photographs, 
made advances to salesmen, many of which were not re¬ 
paid, amounting to many thousand dollars. At tlie time 
of leaving the company my net savings on stock sal^s com¬ 
missions amounted to approximately $26,000. Aboijit $15,- 
000 of this was paid in acquiring the lots described in 
Paragraph 14 of the second amended bill of coiiiplaint 
herein, and taxes and other expenses thereon amounting 
to about $2,000. Living expenses for myself to the date of 
mv marriage in 1923, and of mvself and wife thereafter to 
date were paid out of the balance. I bought a Buick road¬ 
ster in 1922 at a cost of $1,285; I paid for household furni¬ 
ture amounting to about $600; paid lawyers’ and other fees 
in defending this suit amounting to date to $1,100; paid 
$640 for a tenth interest in tract of 640 acres wild cat oil 
land in Texas; balance in bank of about $400. During my 
ser\dee with the company I bought five automobilesj which 
were used in the sales of stock, paying cash therefdr from 
my commissions, costing all together about $8,000. I re¬ 
ceived for the sale of these cars after the termination of 
my service about $1,800. About $400 and the land qnd the 
property described above represents my total pos- 

72 sessions from both commissions on sale of Preston 
Motors stock and about $2,000 cash I had at the time 

of starting with the company. 

I was elected a director in the Preston Motors Corpora¬ 
tion on March 13, 1920, but without my consent^ being 
elected for one year. I never qualified as director, and 
resigned at the next succeeding directors meeting, March 
19, 1920. 

I 

73 The deposition of R. A. Skinner, a witness on be¬ 
half of plaintiff, was offered and received in evi¬ 
dence, and is in substance as follows: 

I am engaged in engineering work and I live at the Carl- 
ton-Plaza Hotel, Detroit, Michigan. I am 51 yedrs old. 
I was connected with the Preston Motors Corporation at 
Birmingham, Alabama. In May, 1919, I was employed as 
Chief Engineer by that company and about July 1919, 
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at a meeting that I did not attend, I was elected President 
of the corporation. I did not enter upon my duties until 
about July 15 or 16, 1919. At that time Preston Orr was 
Secretary’ and Treasurer of the corporation. E. S. Hug¬ 
ger was President before 1 was elected. I know Mr. James 
T. Driver. He was not connected with the Preston Motors 
Corporation at that time, but he did become connected 
with it sometime' in October, 1919 as Vice President and 
Sales Manager. At the time I became President of the 
corporation Mr. James L. Ballard had a contract with it 
to sell the securities and at that time I think he had a 
35 per cent contract. He was to pay all of the salesmen 
and all of the expenses pertaining to the sale of securities. 

An agreement was made between Mr. Driver, Mr. Orr, 
Mr. Ballard and myself, that Ballard was to have a 35 per 
cent contract and he was to employ the salesmen, and he 
'was to make a report to us, whenever it was convenient, as 
to the amount of expenditure he had been put to in handling 
the sale of the securities; then the overplus, over and above 
what he had paid out, was to be divided four ways. First 
there was to be enough drawn out to pay Mr. Ballard equal 
to my salary, which at that time was $5,000. We were to 
equalize Mr. Qrr’s salary with mine and we were to 
equalize Mr. Driver’s salary* with mine; and the balance 
that was left in the fund was to be divided equal between 
the four of us. The fund in question consisted of com¬ 
missions on the sales of stock. 

74 Mr. Ballard has never made any statement to me 
concerning the circumstances of the organization of 
the Preston Motors Corporation. We frequently talked 
over the circumstances surrounding his receiving a con¬ 
tract to sell the stock of the corporation. He would fre¬ 
quently talk about the amount of money necessary to pro¬ 
ceed with our plans and about what he thought he could 
produce from the sale of securities. I do not remember 
that Mr. Ballard ever stated to me that there was any 
agreement concerning his employment for the selling of this 
stock prior to the organization of the corporation. I do 
not remember when the written contract existing between 
the corporation and Mr. Ballard at the time I became con¬ 
nected with it was dated, nor how long it remained in ef¬ 
fect. I do not think there was any change made in this 
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written contract during llie time that he was connected with 
the company, but we had to change that according to the 
method and the amount of commission allowed by the dif¬ 
ferent securities commissipns. * 

CVVitness was shown a copy of the contract set iforth in 
Paragraph 7 of the second amended bill, and after he had 
perused the document shown to him was asked if it was his 
recollection that that was the contract existing bettveen the 
company and the defendant at the time that thei witness 
became connected with the company; to which the! witness 
replied: “As I remember, it was; yes.”) 

The agreement between myself, Mr. Orr, Mr. Driver and 
Mr. Ballard must have been entered into in September or 
October, 1919. A short memorandiim was made of that 
agreement. Each one of us had a copy of it. My eopy was 
left in my desk at the factory. I haVen’t it now. The agree¬ 
ment was not carried out but once, according to ithe con¬ 
tract. We put on an exceptional drive in Birmingham just 
before the blue sky law w^ent into effect and immediately 
after that drive we got together and equalized the salaries 
and divided the surplus. I do not think there was 
75 ever any complete settlement made after thht. That 
settlement occurred around November 27 or'28,1919. 
The contract was never formally rescinded or canpelled, to 
my knowledge. No accounting was made by Mr.i Ballard 
under that agreement to the four of us after that lime. 

At the time I became President of the company t)ie Board 
appointed Mr. Orr, iMr. Driver and myself an Executive 
Committee to handle the affairs of the company. We always 
invited Mr. Ballard in to meetings and discussed:different 
things that came up before the Committee. T thinkj Mr. Bal¬ 
lard was a member of the Board of Directors of the Preston 

j 

Motors Corporation. T think he became a member about 
March, 1920. I do not rememdier for how long a period he 
served as director. During the time that he was a director 
he was inactive in a way; that is, if he was in town he would 
meet with us when we met and if he was away we jwould go 
ahead without him. 

No report of the agreement between Mr. Ballard, Mr. 
Orr, Mr. Driver and mvself was formallv made tb the full 
Board of Directors at any time. T think Mr. Ballard left 
the company in the spring of 1921. I think he received a 
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commission on all of the comimny’ stock that was sold dur¬ 
ing his connection Avith the company and under his contracts 
with it. He never accounted to me for my share of this pool 
or fund, and never made a complete settlement with me. 

The company’s automobile manufacturing plant was not 
built at the time I went with the company. It Avas com¬ 
menced in the fall of 1919 and spring of 1920 and aa^s com¬ 
pleted in August, 1920, when Ave began producing automo¬ 
biles. I do not remember hoAv man\’ automobiles the com- 

% 

panA' sold. Preston [Motors Corporation never operated at 
a profit. 

Under Mr. Ballard’s first contract Avith the corporation I 
think the salesmen made returns of payments received on 
account of stock subscriptions direct to the company 
76 and received their commissions bv check direct from 
the company only in the absence of Mr. Ballard. If 
Mr. Ballard Avere present checks were made payable to him 
and then he settled AA’ith the salesmen. 

The corporation often accepted bonds in lieu of cash on 
stock subscriptions and occasionally accepted notes. The 
bonds were Government bonds which the corporation ac¬ 
cepted at par. 

On cross-examination the Avitness testified in substance 
as follOAA'S: 

I think ^Ir. Ballard aa'us elected a member of the Board of 
Directors at the annual meeting in 1920. I AA-as present and 
presided at that meeting. Mr. Ballard also was present 
AA’hen he Avas elected. I do not remember Iioav long he re¬ 
mained a director, nor Iioav many meetings he attended. I 
do not suppose he attended more than a couple of meetings. 
He was at the meeting immediately following the stock¬ 
holders meeting in March, 1920, but I do not remember Avhat 
other meeting he attended. He Avas ahvays invited in to 
all the directors meetings, before he became a director as 
Avell as after, when he happened to be in town. I was pres¬ 
ent at all the meetings that he attended. I do not remember 
his tendering his resignation at the next meeting. I do not 
remember wdiether he did or not. If the minutes of the cor¬ 
poration show a stockholders meeting on March 1.3,1920 and 
the election of Mr. Ballard as a director, that would coin¬ 
cide with my recollection. I do not remember about his at- 
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tending a directors meeting on March 13, 1920, aher the 
adjournment of the stockholders meeting. I remember that 
there were several meetings called after the regulg[r meet¬ 
ing. The directors met only on call; there was no regular 
day. I have no independent recollection of IMr. Ballard’s 
presence at a meeting of the directors on May 19, jl920. I 
do not recollect which class of director Mr. Ballard was 
elected to. I remember something about the directors 

77 being divided into classes, but very little, ajid I do 
not remember whether or not Mr. Ballard w^s a di¬ 
rector of class one, nor do I remember that there was a 
provision made by the stockholders for one director of class 
one. I have no recollection of Mr. Ballard’s submitting his 
resignation at the directors meeting of May 19,1920. Joseph 
Gies was always a director, from the time I first toqk office. 

The only securities that Mr. Ballard had any contract for 
was the sale of the capital stock of the corporation and when 
I used the term “securities” I was referring to the sale of 
stock and nothing else. I often saw the bookkeeper draw 
checks for commissions. T endorsed them to Ballard at the 
office. I do not recall the time or the number of tiihes that 
this occurred, but it did not occur so often. It occiirred in 
the latter part of 1919 at the down town office. The busi¬ 
ness of the company was moved to the plant office on Van¬ 
derbilt Road in July, 1920; part of the office went opt there 
before that. I could not say positively that I recall dis¬ 
tinctly any single transaction in the office of the company, 
at which T was present, where T know that in the fulfilment 
of a sale under the first contract, that a check was drawn to 
Mr. Ballard covering salesmen’s commissions. 

The secret agreement between myslf, Mr. Orr, Mr.! Driver 
and Mr. Ballard was executed in September or Octjober in 
the Preston Motors Corporation office in the First National 
Bank Building. I think there were only three of us there. 
I mailed a copy of it to Driver, who had not then joihed the 
company. As I remember, he joined the company; for ac¬ 
tive duty in October. I had been corresponding with him 
from the time I had joined the company in July. Mr, Driver 
was employed as sales manager, but I do not remember that 
he was acting as sales manager for the company fori a very 
distinct period before he was elected Vice President. 

78 I remember promising to use my efforts to have him 
elected on the Board of Directors and Vicb-Presi- 
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dent, during my correspondence him, preliminary (o 
his being connected ,with the Company. 

Whereu])on, tlie following proceedings were had: 

Q. Now just state the circumstances—give me the cir¬ 
cumstances leading up to this so-called secret agreement you 
speak of. A. Well, there was an objection to the difference 
in salaries. 

Q. Who made that objection? A. Driver and Orr. 

Q. Driver made it? A. Yes, sir. 

Q. He was not connected with the Company then? A. 
Well, I had been in correspondence with him. 

Q. But he was not connected vdth the Company at that 
time, you said. A. Xo, I didn’t. 

Q. You just said so a minute ago. A. Maybe I did. 

I had been in correspondence with Driver and had told him 
that I was willing to recommend him for election to the 
Board of Directors and to use my efforts to have him elected 
as Vice-President. In my correspondence I promised to 
divide with Driver anything that T got out of it; that is, all 
receipts for any services T rendered the company—we would 
equalize whatever we got out of it. I was going to equalize 
my salary with his. He objected to accepting a smaller 
salary than T was getting. He thought his efforts were 
equal to mine. I had talked over with Ballard and Orr this 
agreement of our division of the overplus in the stock be¬ 
fore Driver came with the company, because I wrote him 
about it. He wrote back and said any arrangement I made 
was satisfactory with him, but I do not think the ar- 
79 rangement was made until after he got on the job as 
sales manager. I do not remember whether I mailed 
him a copy of the agreement or whether it was completed 
after he got there. I am positive he was to participate in 
it and get an equal share with the other three. The four of 
us were to pool all commissions; Mr. Ballard was to deduct 
an amount equal to my salary and each of the others were 
to draw from that pool an amount sufficient to equalize the 
other salaries with mine; and then the amount remaining in 
the pool was to be split four ways. This arrangement was 
entered into at a meeting in the office of the company in the 
First National Bank Building, and a that meeting there 
were present myself, Orr, Ballard and perhaps and perhaps 
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not Driver. If Driver was not present I ad\'ised him of the 
arrangement and sent him a copy of the memorandum which 
was made at that time. 

Whereupon, the following proceedings were had: | 

Q. Now, who first suggested that? A. I think I sug¬ 
gested that arrangement. 

Q. Whom did you suggest it to ? A. Orr. 

Q. And what did Mr. Orr say? A. It suited him. ; 

80 I do not remember the exact date that it was put up 
to Mr. Ballard, but it was sometime after he Ijoined 
the company. Mr. Ballard was entitled to those commis¬ 
sions under his contract, and this arrangement between the 
four of us related to this contract dated March "25j 1919, 
which was in effect at the time I joined the company, under 
which Mr. Ballard was receiving 10 per cent. The secret 
agreement related to the overwriting on that contract, the 
overwriting on those commissions; I mean the amount over 
and above what it cost him to sell the stock—to pay the sales¬ 
man who sells the stock. The contract provided that the 
salesmen were to receive their commissions direct frpm the 
company. I do not think the provisions of that contract 
were carried out except in the absence of Mr. Ballafd. It 
was my duty to see that the provisions of that contract were 
carried out, but we could not; a man would go out and sell 
some stock, and Ballard was away some place. He jiad to 
have the money for his commission right away. The pro¬ 
ceeds were remitted to the corporation and Ballard drew 
his check for the commissions from the corporation. | Dur¬ 
ing the time that the contract of March, 1919 was in ^effect, 
I do not remember that the company only paid Ballgrd 10 
per cent. The secret agreement related solely to the con¬ 
tract made by Ballard, which was in effect at that timg, that 
is, the contract of March, 1919; and after the secret agree¬ 
ment was entered into, while the first contract was in effect, 
it did not cost the Preston Motors Corporation any more to 
sell stock than it did before. The contract simply delated 
to the division by Mr. Ballard of commissions which he 
earned and which were due him under the contract. It did 
not contemplate and did not result in the taking (if any 
moneys from the Preston Motors Corporation that Ballard 
was not entitled to under that contract. 
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I do not recall a resolution being passed at the di- 

81 rectors meeting on November 1,1919 authorizing me 
and Mr. Orr to execute an application to the proper 

authorities in the State of Florida for a permit to sell cer- 
porate stock of the Preston Motors Corporation in that 
State, but I recall making an application. I do not recall 
stating in that application that there were attached thereto 
copies of all contracts and agreements, written or oral, 
which related in any way to sale of the stock. I did not at¬ 
tend to that. I might have signed and sworn to that appli¬ 
cation, but probably all the contracts and everything were 
not attached to it when T signed it. The applications were 
always arranged by the Secretary and Treasurer and 
brought in to me for signature. Lots of times all the con¬ 
tracts were not attached at the time I signed them. Assum¬ 
ing that the application to the authorities of the State of 
Florida contained a clause stating that there were attached 
thereto as exhibits copies of all contracts, written and oral, 
relating to the sale of capital stock of the company, which 
statement, if so included, was made over my signature and 
under oath, I presume that the sworn statement was in ac¬ 
cord with the facts. The secret agreement did not appear 
as an exhibit and I do not know that the statement was in 
accord with the facts. I do not recall being authorized by 
the directors to execute a similar application to the State 
authorities of the State of Georgia and do not recall exe¬ 
cuting such an application. I do know that such an applica¬ 
tion was execiited on behalf of the corporation. I probably 
executed it but I do not recall it. Assuming that I did sign 
on behalf of the corporation and swear to this application, 
and assuming further that it contained a similar statement 
to that referred to in connection vuth the Florida applica¬ 
tion, that second statement likewise is not in accord with 
the facts. I do not recall being authorized to execute a sim¬ 
ilar application to the State authorities for the State of 
South Carolina, nor do I recall executing such an ap- 

82 plication. Assuming such an application was exe¬ 
cuted by me on behalf of the corporation under oath 

and that such application contained a similar clause to that 
referred to in connection with the application to the State 
of Florida, that statement likewise was not in accord with 
the facts. The same answer would apply to applications to 
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other states which were made by the Preston Motors Cor¬ 
poration and which were signed and sworn to by m,e. 

I do not remember the nature of Mr. Ballard’s contracts. 
I paid Ittle attention to that. Orr handled that entirely. 
As well as I remember it, I know it was talked of as 35 per 
cent. I presume that the contract of record is the one that 
he had. ! 

I had some correspondence with Mr. Orr before; I came 
with the company, and had a proposition put up to me by 
Orr covering my salary. That proposition did not| include 
a provision that I was to receive commissions on stock sold 
by me, nor did I sign a contract with the corporation pro¬ 
viding that I was to receive commissions on stock Isold. I 
do not think I ever had a contract vdth the company. The 
Board of Directors did not authorize me to sell stock or 
receive commissions on it and I did not sell any stbck. 

The only change that I recall in Mr. Ballard’s pontract 
of March, 1919—that is, the contract that was in existence 
at the time I went with the Company—was that w4 had to 
change the amount of commissions allowed by the;various 
securities commissions. 

I recall that at a special stockholders meeting held in 
March, 1920 the capital stock of Preston Motors Corpora¬ 
tion was increased from $1,000,000 to $10,000,000.1 I was 
present at that meeting. I do not remember that after 
that a new contract was entered into with Mr. Ballard. I 
might have signed such a contract but I do not remember 
anything about it and do not recall such a contract lat all. 

(The contract set forth at page 10 above, being iDefend- 
ant’s Exhibit No. 5, was exhibited to the witness, who 
identified his signature to the same, and after having 
83 read the contract the witness continued as fbUows:) 

I remember that we talked about it, but I did not 
remember that it had been put in the form of a contract. 
I must have read it at the time. I notice the date of this 
contract is May 25, 1920, which was subsequent to the in¬ 
crease in the capital stock of the corporation, and that it 
provides for the sale of 400,000 shares of stock. I At the 
time I first became identified with Preston Motors Cor¬ 
poration the authorized shares in the charter werej 100,000, 
of a par value of $10 each, so evidently this contract of 
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May 25, 1920 is for a portion of tlie increased capital stock. 
I do not remember that Mr. Ballard had completed his first 
contract at the time of the increase in the capital stock. 

The campaign which we put on in Birmingham just be¬ 
fore the Alabama blue sky law went into etfect was a stock 
selling campaign. After that campaign we four got to¬ 
gether and divided Ballard’s surplus commissions. After 
the salaries were equalized I got one-fourth, Driver got 
one-fourth, Ballard got one-fourth and Orr got one-fourth. 
I do not know that Mr. Ballard vigorously opposed enter¬ 
ing into this agreement and I do not remember that at that 
meeting he objected to it. I do not remember that he told 

me shortlv thereafter that he would not divide his commis- 

♦ 

sions with any of us. I received money from Mr. Ballard 
as commissions and I know that Mr. Driver received com¬ 
missions from him. I know Mr. Orr received commis¬ 
sions, which were not commissions for stock sold by Mr. 
Orr. 

We were building some cars in July or August, 1920, but 
not in the factory. AVe were selling cars before that time. 
We had a sales organization and were buying parts which 
we were having built for the company, and selling these 
parts at a profit before that time. 

(Witness was shown a paper, wliich after exami- 
84 nation by respective counsel, was offered and re¬ 
ceived in evidence as Defendant’s Exhibit No. 5, and 
which is set forth verbatim at page 10 above.) 

On re-direct examination the witness testified in sub¬ 
stance as follows: 

Before we got into the factor}' where we were making 
them, we got the cars assembled; that is, we bought the 
cars all built. They came to us knocked down and we had 
to assemble them. AVe sold them at a profit. I do not re¬ 
member what we paid for them, and in saying that we sold 
them at a profit I mean that the price at which we sold 
them was more than what we paid for them, and in figuring 
that profit I am computing our overhead on the general 
operation of the business. I do not remember what our 
margin of profit was. 

The secret agreement between Mr. Ballard, Mr. Orr, Mr. 
Driver and myself \Vas not a contract to which the Preston 
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Motors Corporation was a party, and if I signed applica¬ 
tions for permission to sell stock in any state, or any other 
application in which I stated that I was attaching! all con¬ 
tracts between the corporation and other parties I for the 
sale of stock, and did not attach a copy of this secret agree¬ 
ment, my statement was true. The secret agreemeiit was a 
written contract; we all signed it. I suppose it was |in etfect 
until Ballard left the company. I do not remember 
whether in its terms it referred to any particular written 
contract that Mr. Ballard had with the company, i or cov¬ 
ered all commissions received by him from the company. 
As I remember it, it just covered the overwriting over and 
above what he had to spend. I considered the agreement 
in operation at all times up until the time Mr. Balljard con¬ 
cluded his connection with the company. None of 

85 the parties to that agreement ever told me prior to 

the time that Mr. Ballard left the employ of the com¬ 
pany anything about a cancellation or rescission! of that 
agreement. Mr. Ballard never told me that the Contract 
would not be carried out. I never attempted to get an 
accounting from Mr. Ballard after this first accounting that 
I got in the fall of 1917. I did not ask him for another 
accounting, but I considered I was due one. i 

I 

86 The deposition of Preston Orr, a witness on behalf 
of plaintiff, was offered and received in evidence, 

and is in substance as follows: ' 

My name is Preston Orr; age 46; residence 118 31st 
Avenue South, Nashville, Tennessee; and I am t^ith the 
Interstate Guaranty Loan Company of Memphis.i I was 
connected with the Preston Motors Corporation ! of Bir¬ 
mingham, Alabama as Secretary and Treasurer dud as a 
director. I was a director from the organization of the 
company until November or December, 1922. The com¬ 
pany was organized in March, 1919. I was Secretary and 
Treasurer during the same period that I was a director. 
I have known Mr. J. L. Ballard since 1918. He^ became 
connected with the Preston Motors Corporation, dfter its 
organization, as fiscal agent. Prior to that time he had 
worked some for a company there in Birmingham, I Preston 
Motor Car Company, and outside of that I do not know 
what he was connected with. I heard him speak about sell¬ 
ing stock for other motor companies, but I do not know, for 
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I did not meet him until 1918. I know he did represent the 
Preston Motor Car Company for a short time in the selling 
of stock. I was connected with the Preston Motor Car 
Company at the latter end of the company as Vice-Presi¬ 
dent. That company was organized for the purpose of 
manufacturing automobiles and trucks in Birmingham, but 
it did not do it. It did not get very far with its organiza¬ 
tion. 

Mr. E. S. Hugger was connected with the Preston Motors 
Corporation. He was the first President and a director, 
and also Vice-President. Mr. T. I. Moore was Vice-Presi¬ 
dent and a director of Preston Motors Corporation. Mr. 
Joseph Gies was a director of the Preston Motors Corpora¬ 
tion and later on be became one of the vice-presidents. Mr. 
E. N. Claughton was elected a director, I think, in the be¬ 
ginning, and then later we asked for his resignation. 
87 He never attended a meeting. He had no real con¬ 
nection. He was elected as a director but -we dis¬ 
posed of his case before he ever attended a meeting. 

Prior to mv connection with the Preston Motors Cor- 
poration I had never had any experience in the automobile 
manufacturing business. I do not know whether Messrs. 
Hugger, Moore, Gies or Claughton had had any experience 
in the automobile manufacturing business, but to my knowl¬ 
edge they had not. 

Mr. Ballard was fiscal agent for the company; that is, 
he employed the salesmen and handled the sales force to 
sell the stock of the company and account to the company 
for the money received promptly. He had a written con¬ 
tract of emplovunent with the corporation w^hich was en¬ 
tered into sometime in March, 1919, and which was adopted 
by the Board of Directors. At the meeting of the direc¬ 
tors at which this contract was adopted there were pres¬ 
ent Mr. Moore, Mr. 0. B. Harris and myself. 

I sold stock of the Preston Motors Corporation myself 
and received a commission for that from Mr. Ballard. 
My arrangement with Mr. Ballard was that he was to pay 
me a commission on whatever I sold. 

There was an agreement between Mr. Ballard and my¬ 
self concerning a division of the net commissions earned 
by him, in the fall of 1919, that was entered into but was 
not carried out. Mr. Ballard repudiated it almost imme- 
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diately after he made it. The parties to that agreement 
were Mr. Skinner, Mr. Ballard, Mr. Driver and inyself. I 
do not remember just exactly how the agreement was. Mr. 
Skinner brought it on and insisted that Mr. Ballard was 
making more mone}^ than he was as President ofj the com¬ 
pany, and that he was rendering considerable assistance, 
and that it was nothing but fair that Mr. Ballard should 
make a division. He wanted to balance it out with his sal¬ 
ary in some way so that Mr. Ballard would get the 
88 same salary that he was getting and so that it would 
balance all the way around. This was just an oral 
agreement. Mr. Driver was Sales Manager in the sales 
of cars and also helped Mr. Skinner in the factory. 

The manufacturing plant of Preston Motors | Corpora¬ 
tion was not completed until 1920—I think it was in the 
fall of 1920 before we got it completed, but we made some 
cars there. I think we first began making cars there in 
the first part of 1920. I do not remember how rhany ears 
we made there or how many we sold. We sold quite a 
few cars, several hundred cars if my memory serves me 
right. The ears that were manufactured there I think we 
sold at a loss. We were trying to get the business estab¬ 
lished, trying to get the cars on the market. 

The contract with Mr. Ballard which was adopted in 
March of 1919 provided for a total commission of 35 per 
cent. Mr. Ballard was to have 10 per cent and then he was 
to pay out of the other 25 per cent the salesman. If he 
could employ the salesmen for less than 25 pei| cent the 
company saved that. At first my recollection is that the 
company paid the salesmen direct under that contract. 
That contract remained in force until sometime in 1920. 
I do not know whether the company paid the salesmen di¬ 
rect under, that contract in every instance or not^ but they 
did so part of the time at least. 

(The defendant was shown the contract of May 25, 1920, 
being Defendant’s Exhibit No. 5, which is set out verbatim 
at page 10 above, and identified the same.) 

The contract of May, 1920, remained in force for one 
year I think, until probably in May, 1921. I ani not sure 
about the exact date, but it was as long as Mr. Ballard 
stayed with the company. Under this second contract Mr. 
Ballard paid the salesmen’s commissions direct. When 
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.Mr. Ballard left the company in 1921 he made an account¬ 
ing of his affairs to me as Secretary and Treasurer of the 
company at Tampa, Florida, and I gave him a re- 

89 lease of his obligations to the company. This re¬ 
ceipt or release vas signed by me as Secretary and 

Treasurer and also was signed by Mr. Skinner and Mr. 
Driver. There were two papers; one agreement where we 
released his contract, and another paper signed by Mr. 
Skinner, Mr. Driver and myself, releasing him and ac¬ 
cepting the settlement in full. I do not remember that 
anyone else signed either of these papers. 

AVe sold stock in various ways. We sold it for cash, for 
Liberty bonds, accepting them at par, and on the install¬ 
ment plan, one-fourth down, balance in two, four and six 
months, and accepted notes. The company collected all 
of these notes that it could. It used some of them at times 
with the Xorth Birmingham Bank as collateral to buy ma¬ 
terial to go in the factory. I do not remember whether 
the corporation sold any of the notes or not. I think they 
used them as collateral usually, but usually they held them 
in the office and collected them direct. The first contract 
with Mr, Ballard was for 35 per cent, but Mr. Ballard was 
to receive 10 per cent and to employ salesmen for as low 
a sum as he could. At first he paid 25 per cent to the sales¬ 
men that sold for cash and 20 per cent to the men that sold 
on time. The total commission varied from 30 to 35 per 
cent altogether, according to the nature of the sale. We 
accepted in payment Liberty bonds at par. These bonds 
were not selling at par at that time. 

On cross-examination, the witness testified in substance 
as .ollows: 

I organized the Preston Motors Corporation. Mr. Bal¬ 
lard did not have anything to do with the organization of 
this corporation. He came with the corporation sometime 
in March, 1919. Just before that he was connected 

90 with ]Mr. J. A. Selman in the sale of cemetery lots 
there in Birmingham. I had known him for some 

time. When I organized the company I expected to take 
the fiscal agency myself after getting it started. I had 
Mr. Ballard come with us and take charge of the sale of 
the stock. There was a contract prepared between the 
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company and Mr. Ballard wliich was dated about the 25th 
of March, 1919. At that time the officers of the Corporation 
were Mr. E. S. Hugger, President; ]\Ir. T. I. Mioore, Vice- 
President; Mr. 0. B. Harris, one of the vice-t)residents; 
Mr. Joseph Gies, about whose connection at that time I 
am not positive; and then I was Secretary and iTreasurer, 
and a director. At that time the officers mentioned, in¬ 
cluding myself, owned approximately all of the stock of 
the company that had been issued. Under hie contract 
with the corporation Mr, Ballard was to have the right to 
expend 35 per cent of the value of the stock as $old by his 
salesmen and himself. He had a perfect right i under the 
contract to pay his salesmen up to 25 per cent, ilt was un¬ 
derstood among the corporation, acting through its of¬ 
ficers at that time, that Mr. Ballard was to receive 10 per 
cent for obtaining salesmen, managing those saljesmen and 
seeing that they worked and sold stock. Mr. Ballard paid 
commissions to some of the officers and employees who 
sold stock for the corporation, the same as he did his regu¬ 
lar salesmen. I do not know that he paid all of the offi¬ 
cers and employees, but he had a right to. It was agreed 
that he should have a right to pay anyone to make a sale 
of stock. Mr. Ballard had to employ salesmen in various 
states, and in each of those states we had to get permis¬ 
sion from the State Corporation Commission or some of 
the state authorities, before we could sell stock in that 
state. We did this in six states where we had to get per¬ 
mission before we could sell stock. We had tb file with 
the Commission a copy of our contract with Mr. Ballard, 
and so far as I know, it was a record of that state. The 
officers of the corporation had to file other papers 
91 with the state authorities in which they went to sell 
stock, and in those statements the officers of the cor¬ 
poration had to state that this contract with Mf. Ballard 
was the only existing contract for the sale of the stock. 
In all states where we sold stock this procedure had to be 
gone through with, 

I do not know the number of shares of stock that Mr. 
Ballard was to sell under the first contract. I recall that 
from the number of shares specified in the contract there 
was at one time deducted 15,000 shares for onel purpose, 
and 10,000 for some other purpose. I think Mr. Ballard 
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sold approximately all the stock under the contract dated 
March 25, 1919, except that which the Board of Directors 
withdrew. When the sale of the stock under the first con¬ 
tract was about completed Mr. Skinner was President of 
the Preston Motors Corporation and I think that, acting 
as President, he notified Mr. Ballard that he had sold all 
of the stock under the contract of March 25, 1919. I think 
that was the reason for having another contract. It was 
agreed among the other directors and myself that if Mr. 
Ballard in some instances sold stock personally he had the 
right to take charge of the commission or to take out the 
commission for it in addition to his 10 per cent as General 
Manager of the sales force. I think he had this right un¬ 
der both contracts. 

The secret agreement which I testified about took place in 
the fall of 1919, perhaps October or November, 1919. Mr. 
Skinner called Mr. Ballard in and told Mr. Ballard that 
he wanted him to give him (Skinner) a part of his (Bal¬ 
lard’s) commission for the sale of this stock. That was 
on the evening when Mr. Ballard was called to the Presi¬ 
dent’s office. Mr. Skinner, Mr. Ballard and I were pres¬ 
ent, and Mr. Driver I think. After a considerable dis¬ 
cussion an agreement was reached some way somewhat in 
accordance with Mr. Skinner’s wishes. Mr. Ballard 
92 came back the next morning and told Skinner and 
me that he would not live up to this agreement. He 
said it w’as an outrage on his contract. 

Mr. Ballard’s contract with the company was not dis¬ 
cussed before we organized the corporation. I interceded 
and obtained Mr. Ballard to take charge of the Sales De¬ 
partment. 

(Witness was shown the minutes of the meeting of the 
Board of Directors of the Preston Motors Corporation, 
bearing date March 25. 1919, appearing on pages 17 to 20, 
inclusive, of the minute book, which was subsequently in¬ 
troduced in evidence as Plaintiff’s Exhibit No. 1, and iden¬ 
tified the signatures of the witness 0. B. Harris, and T. I. 
Moore, appearing therein; identified the minutes of said 
meeting and stated that said minutes were signed by the 
witness as Secretary of the corporation. The minutes of 
said meeting of March 25,1919, are as follows: 
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“The first meeting of the Board of Directors of thfe Pres¬ 
ton Motors Corporation was held at 321-322, First National 
Bank Building, Birmingham, Alabama, March 25tli, 1919, 
at 4:30 o’clock in the afternoon. | 

There were present the following Directors: T. I. Moore, 
0. B. Harris, Preston Orr, constituting a majorityj of the 
Board. Preston Orr was chosen Temporary Chairman and 
0, B. Harris, Temporary Secretary of the Meeting. 

First. The Secretary presented and read a Waiver of 
Notice of the Meeting, signed by all the Directors ^nd the 
same was ordered filed and spread upon the minptes of 
the Meeting. Said Waiver is as follows: 

93 ‘Waiver of Notice of First Meeting of Directors of 

Preston Motors Corporation. 

We, the undersigned, constituting the Board of Directors, 
selected by the Incorporators and Stockholders of the Pres¬ 
ton Motors Corporation, do hereby waive notice of the time 
and place of the first Meeting of the Board of Directors 
and of the business to be transacted at said Meeting. 

We designate the 25th day of March, 1919, at 4:30 b’clock 
in the afternoon, as the time, and 321-322 First Nfational 
Bank Building, Birmingham, Alabama, as the place of said 
Meeting. The purpose being to elect officers for tfie term 
of one year, to authorize the issuing of stock of said cor¬ 
poration, to authorize the purchase or leasing or pl'operty 
deemed necessary for the carrying on of the corporation 
and to transact such other business as may be necessary 
or advisable to complete the organization of said corpo¬ 
ration and to facilitate the carrying on of its contemplated 
business. 

Dated, March 25th, 1919. I 

(Signed) T. I. MOORE, 

0. B. HARRIS. 
PRESTON ORR.’ 

Second. The Articles of Incorporation as well as toinutes 
of the first Meeting of Incorporators were read and ap¬ 
proved. By-laws as adopted by the Incorporators were 
read, discussed and approved. 

Third. Upon motion duly made, seconded and passed, E. 
N. Claughton was elected as a Director, after whiich the 
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Meeting proceeded to the election of Officers and the fol¬ 
lowing named persons were duly elected Officers of 
94 the Corporation to serve for one year or until their 
successors are elected and qualified. 


President .E. S. Hugger. 

Vice President...T. I. Moore. 

2nd Vice President.E. N. Claughton. 

.3rd Vice President.0. B. Harris. 

4th Vice President.Joseph Geis. 

See. & Treasurer.Preston Orr. 


The President, ]Mr. Hugger, being absent, Mr. Moore, 
First Vice President, took the chair. 

Fourth. It was ordered that the Secretary take the oath 
of office presented at this Meeting. The same being done, 
he entered upon the discharge of his duties. Said oath was 
directed to be spread upon the minutes and filed. It is as 
follows: 

Secretary’s Oath of Office of Preston i\Iotors Corporation. 

State of Alabama, 

County of Jefferson: 

Before me, the undersigned, a Notar>" Public, in and for 
the State and County aforesaid, personally appeared Pres¬ 
ton Orr, the Secretary of the Preston Motors Corporation, 
who being by me duly sworn upon his oath deposes and 
says that he will faithfully discharge the duties of Secre¬ 
tary of said Corporation. 

(Signed) PRESTON ORR. 

Subscribed and sworn to before me this 25th day of 
March, A. D. 1919. 

[SE.U..] E. N. HAMILL, 

Notary Public/ 

95 Fifth. The Secretary presented assignments of 
stock as follows: 

M. L. Horty to E. S. Hugger of 20 shares. 

M. L. Horty to 0. B. Harris of 10 shares. 

M. L. Horty to J. L. Ballard of 10 shares. 
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M. C. Kelly to T. I. IMoore of 20 shares. 

M. C. Kelly to G. E. Lindsey of 20 shares. 

S. L. Mackey to Preston Orr of 20 shares. 

S. L. Mackey to Joseph Geis of 20 shares. 

Said assignments were accepted. 

Sixth. Upon motion made, duly seconded and passed by 
a majority of the whole Board, Mr. E. S. Hugger, IMr. T. I. 
Moore and Mr. Preston Orr were appointed as an Execu¬ 
tive Committee, Mr. Orr to be Chairman thereof, with au¬ 
thority to exercise all the powers of the Board in the cur¬ 
rent business of the Company while the Board is :not in 
session. 

Seventh. The following resolution was offered by Mr. 
Harris and unanimously adopted to wit: Be it resolved that 
it is advisable to amend Paragraph TWO of article FOUR 
of the certificate of incorporation of Preston Motors Cor¬ 
poration, so as to read as follows: 


‘The holders of said preferred stock shall be entitled to 
receive during each fiscal year out of the net earnings of 
the Company preferential cumulative dividends at the rate 
of ten percentum (10%) per annum, payable yearly on the 
first day of January, or in half-yearly or quarterly install¬ 
ments, as the by-laws may from time to time provide. 

After the payment of said preferential cumulatiye divi¬ 
dend of ten percentum (10%) for any fiscal year to 
96 the holders of the preferred stock any further 
amount declared in dividends for said year ^hall be 
paid to the holders of the common stock to the extent of ten 
percentum (10%) per annum, and should there be any fur¬ 
ther amount shall be divided pro rata among the holders 
of the preferred and common stock in accordance with their 
holdings; provided, however, that the Board of Directors 
of the Company may in their discretion declare dividends 
during any fiscal year on the common stock, but po such 
dividend shall be declared on the common stock unless all 
cumulative dividends for previous years and all accrued 
instalments, if any, for the current year on the preferred 
stock, shall have been set apart or paid, and that a meet¬ 
ing of the stockholders be held and that the same be hereby 
ordered to be held in the oflBce of the Company in the city 
of Birmingham, Alabama, on the 5th day of Apr4 1919.’ 


I 


I 
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Eight]!. The following resolution was offered by Mr. 
Moore and seconded by Mr. Harris and unanimously 
adopted to wit: 

Be it resolved that contract for sale of stock be entered 
into with James L. Ballard. It was unanimously adopted 
and ordered spread on the minutes. It is as follows:” 

(Here is set forth the contract of March 25,1919 between 
Preston Motors Corporation and James L. Ballard, which 
contract is set forth verbatim in Paragraph 7 of the second 
amended bill herein.) 

Ninth. The following resolution was offered and 
adopted: 

That the Executive Committee be empowered to select a 
suitable site for the factory, to make arrangements to rent, 
lease or purchase same, to make any changes from 
97 time to time, as conditions and developments may in 
their minds require. 

Tenth. The following resolution was offered and unani¬ 
mously adopted to wit: 

‘ That the Secretary and Treasurer be empowered and he 
is hereby empowered to trade the common stock of the Pres¬ 
ton Motors Corporation for such amounts of the outstand¬ 
ing stock of the Preston Motor Car Company, as the Pres¬ 
ton Motors Corporation, may from time to time have op¬ 
portunity to acquire. 

All such trades or exchanges of the common stock of the 
Preston Motors Corporation, for the said outstanding stock 
of the Preston ^lotor Car Company, to be made as near as 
can be ascertained upon the basis of cost to the holder of 
said stock.’ 

Eleventh. The following resolution was offered and 
unanimously adopted: 

‘That the Secretary' and Treasurer be authorized to rent 
an office for the Corporation, and to equip same with neces¬ 
sary furniture and fixtures.’ 

Twelfth. Upon motion duly made and seconded, it was 
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Eesolved, That the Treasurer he and he hereby is au¬ 
thorized to open a bank account in behalf of the cornpany 
with the First National Bank, of Birmingham, Alabama. 

Further, resolved, that until otherwise ordered, saidj bank 
be and hereby is authorized to make payments froin the 
funds of the company on deposit with it, upon and accord¬ 
ing to the check of this company, signed by its Treasurer 
and countersigned by its President. 

98 Thirteenth. Upon motion duly made and seconded, 
it was 

Eesolved that the proper officers of this Company be and 
they hereby are authorized and directed on behalf Of the 
Company, and under its corporate seal or otherwise, to 
make and file any and all certificates or reports required 
by law to be filed in any State or County in which the 
Officers of the Company shall find it necessary to file the 
same, to authorize the Company to transact its business in 
such State or County, or to maintain its corporate exist¬ 
ence. 

Fourteenth. There being no further business, on ihotion, 
the meeting adjourned. 

(Sgd.) PEESTON OEE, 

Secretar'y/’ 

(Witness was shown and witness identified Defendant’s 
Exhibit No. 7, which is set forth verbatim at page 17 above, 
being the “Agreement for Sale of Fiscal Contract,” 'dated 
at Tampa, Florida, May 12, 1921. Witness was shovin and 
identified Defendant’s Exhibit No. 5, which is set forth ver¬ 
batim at page 10 above, being the contract between ^ames 
L. Ballard and Preston Motors Corporation dated May 25, 
1920. Witness was shown and identified Defendant’s Ex¬ 
hibit No. 6, which is set forth verbatim at page 18 hbove, 
being a receipt dated May 9, 1921.) 

1 

The witness, continuing: Mr. James L. Ballard was 
elected to the directorship of the Preston Motors Corpora¬ 
tion. It is my recollection that he attended probabljy one 
meeting. He tendered his resignation to me, and someone 
was elected in his place; I think it was Mr. Gies. I do not 
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recall -when that was. It is mv best recollection now that 
Mr. Ballard did resign very shortly after being elected di¬ 
rector. He really did not take any action as a direc- 

99 tor at all while he was director. He did not have 
anything to do with it. It is possible that the records 

may disclose that Mr. Ballard was present at directors’ 
meetings when in fact he was not in the room when the 
directors met. I do not remember whether he was present 
in the room, and I do not remember that Mr. Ballard took 
any part at any time in any of the deliberations of the 
directors. 

On redirect examination the witness testified in sub¬ 
stance as follows: 

(Witness was shown the minutes of a special meeting of 
the Board of Directors of the Preston Motors Corporation 
held March 13, 1920, appearing on pages 45 to 47 inclusive 
of the minute book of Preston Motors Corporation, which 
minute book was subsequently introduced and received in 
evidence as Plaintiff’s Exhibit No. 1; witness identified his 
signature to said minutes and to the oath of office appended 
thereto, which minutes and oath of office are as follows:) 

“The Board of Directors of the Preston Motors Corpora¬ 
tion met in special meeting pursuant to due call and waiver 
in the office of the Corporation, First Nat. Bank Bldg., 
Birmingham, Ala., at 3:15 P. M., March 13, 1920. 

The meeting was called to order by Mr. R. A. Skinner, 
who, in the absence of objection, acted as temporary chair¬ 
man. 

It was moved, seconded, and unanimously carried that 
Mr. E. A. Skinner act as temporary chairman of the meet¬ 
ing, and that Mr. Preston Orr act as temporary Secretary 
of the meeting. 

There were present Messrs. James L. Ballard, E. 

100 S. Hugger, T. I. Moore, 0. B. Harris, R. A. Skinner, 
James T. Driver, and Preston Orr, constituting the 

entire Board, as elected for the ensuing year or years by the 
stockholders at their annual meeting previously held at 
1 P. M., on the same day. Mar. 13,1920. 

The acting Secretary presented the call and waiver 
signed by every member of the Board, and there being no 
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objection, the acting Chairman ordered the call and waiver 
to be spread upon the Minute Book immediately follo^ving 
the minutes of the present meeting. ! 

Upon motion made, seconded, and carried by a uhani- 
mous vote, the following resolution was adopted: | 

I 

‘Eesolved: That the salary and compensation of the Pres¬ 
ident of the Corporation be fixed at seven thousand five hun¬ 
dred $7,500.00) dollars per annum for the ensuing year, 
payable at the rate of six hundred and twenty-five 
($625.00) dollars per month; that the salary and conipen- 
sation of the Vice-President be fixed at six thousand 
($6,000.00) dollars per annum for the ensuing year, pay¬ 
able at the rate of five hundred ($500.00) dollars per 
month; and that the salary and compensation of the Sec¬ 
retary & Treasurer be fixed at six thousand five hurtdred 
($6,500.00) dollars per annum for the ensuing year, pay¬ 
able at the rate of five hundred and forty-one and 6t/100 
dollars ($541.67) per month.’ 

I 

Upon motion made, seconded, and unanimously carried, 
the following resolution was adopted: 

I 

‘Resolved: That the President, Vice-President, and Sec¬ 
retary & Treasurer of the Corporation to be elected at this 
meeting be each elected, separately and severally, for a 
term of three (3) years.’ 

101 The meeting then proceeded with the election of 
officers, and the following named persons were duly 
elected officers of the corporation to serve for three years 
and until their successors are elected thereafter and quali¬ 
fied, viz: 

R. S. Skinner,.President 

James T. Driver.Vice-President 

Preston Orr.Secretary & Treasurer 

Messrs. R. A. Skinner and Preston Orr immediately took 
charge of the meeting, the former as chairman and the 
latter as Secretary. Mr. Preston Orr was sworn to faith¬ 
fully discharge his duties as Secretary of the Corporation; 
and, in the absence of objection, a copy of the Secretary’s 
oath of office was ordered spread upon the Minute Book 
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immediately following the minutes of this present meeting. 

Upon motion made, seconded, and carried by a unani¬ 
mous vote, the following resolution was unanimously 
adopted, viz: 

‘Eesolved: That Messrs. E. A. Skinner, James T. Driver, 
and Preston Orr be and are hereby appointed as members 
of the Executive Committee to hold offic for a term of three 
years; and 

Be it resolved further: That said Executive Committee 
shall have all the powers of every kind and character what¬ 
soever and shall perform all of the duties of every kind 
and character whatsoever which this Board of Directors 
has and possesses with the one exception following: that 
said Executive Committee shall not have the power and 
authority to borrow money for the Corporation and to 
pledge or mortgage its personal property as secur- 
102 ity therefor where the amount at any one time bor¬ 
rowed, or proposed to be borrowed, exceeds the sum 
of one hundred thousand ($100,000) dollars; but, where 
the amount at any one time borrowed, or proposed to be 
borrowed, does not exceed one hundred thousand ($100,- 
000) dollars, said Executive Committee shall have full 
power and authority to authorize by appropriate resolu¬ 
tion the borrowing of same and the execution in the name 
of the Corporation of a mortgage or pledge of its personal 
property as collateral security therefor.’ 

The minutes of the preceding meetings of the Board of 
Directors held Nov. 1, 1919, Nov. 24, 1919, and; Jan. 22, 
1920, were read and approved. 

The Executive Committee for the past year made a re¬ 
port showing that it had taken such actions as contained in 
the minutes of its meetings held on Feb. 12, 1920, and Mar. 
1, 1920; and its report, as so made, was upon motion made, 
seconded, and carried by a unanimous vote, ratified and con¬ 
firmed by this Board. 

Upon motion made, seconded, and carried by a unani¬ 
mous vote, the following resolution was unanimously 
adopted, viz: 

‘Eesolved: That the payments of quarterly dividends on 
Oct. 1,1919, and Jan. 1,1920, each for 2% upon the pre- 
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ferred stock outstanding*’ at said times, which said prefer¬ 
ential, cumulative dividends were declared by the Executive 
Committee out of the net earnings of the Corporation, be 
and the same are hereby ratified and confirmed.’ ; 

Upon motion made, seconded, and carried by a unani¬ 
mous vote, the following resolution was adopted, viz: 

‘Whereas, this Corporation has heretofore made appli¬ 
cation to the State Bank Commissioner of Arkansas 
103 for a pennit to sell a portion of its common and 
preferred stock in Arkansas; and 
Whereas, said State Bank Commissioner is willing to 
grant said permit, provided some provision is made )>y this 
Corporation for the redemption of all preferred stock at 
the option of this Corporation at any time after fiv^ years 
by the payment to the stockholder of $10.50 per share and 
any accumulated dividends not previously paid; an^ 
Whereas, this Corporation is willing to make such a pro¬ 
vision in reference to all preferred stock sold in Arkansas; 

Now, therefore, be it resolved: That this Corporation 
reserves the right, at its option, to redeem any preferred 
stock sold in Arkansas at any time after five years from 
the date of the issuance thereof upon payment of ten dol¬ 
lars and fifty cents ($10.50) per share and any accumu¬ 
lated dividends not previously paid; and i 

Kesolved further: That a certified copy of this resolu¬ 
tion be forwarded to the State Bank Commissioner bf Ar¬ 
kansas to be filed in his office as constituting a part of the 
contract under which preferred stock is to be sold iln said 
State.’ 


There being no further business to come before the meet¬ 
ing, same was upon motion declared adjourned. 

(Sgd.) PRESTON ORR,| 

Secretary. 

(Sgd.) R. A. SKINNEER, 

President. \ 


In pursuance with the motions contained jn the 
104 foregoing minutes, the following forms are hereunto 
appended and noade a part of the minutes, viz|: 

6—4841a 




82 


T. M. COXE, TEUSTEE^ VS. JAMES L. BALLAED. 


‘We, the undersigned, all of the directors of the Preston • 
Motors Corporations, having been elected as its directors 
by the stockholders of the Corporation at their annual 
meeting held at the Coi'poration’s factory in the City of 
Birmingham, Ala., on this the 13th day of Mar., 1920, do 
hereby call a special meeting of said Board of Directors 
of said Corporation to be held in its office in the First 
National Bank Building, Birmingham, Ala., at 3:15 P. M., 
today March 13, 1920, for the purpose of electing officers 
of the Corporation, organizing the Board for the ensuing 
year, appointing an Executive Committee and defining its 
powers; and we hereby waive all statutory and by-law re¬ 
quirements as to notice of time, place, and purposes of 
said meeting, and further consent to the transaction thereat 
of any and all biisiness pertaining to the affairs of the 
Corporation. 

(Signed) .JAMES T. DKIVER. (In type.) 

R. A. SKINNER. “ “ 

.JAMES L. BALLARD. “ “ 

PRESTON ORR. “ “ 

0. B. HARRIS. “ “ 

T. 1. MOORE. “ “ 

E. S. HUGGER.’ “ “ 

Birmingham, Ala., Mar. 13, 1920. 


‘The State of Alabama, 

Jefferson County: 

Before me, the undersigned, a notary public in and for 
the County and State aforesaid, personally appeared Pres¬ 
ton Orr, Secretary of the Preston Motors Corporation, 
who, being by me duly sworn, upon his oath deposes 
105 and says that he will faithfully discharge the duties 
of Secretary of said Corporation. 


Subscribed and sworn to before me this 13th day of 
Mar., A. D., 1920. 

(Signed) PRESTON ORR. 


(Sgd.) 

[seal.] 

(Sgd.) 


ROSCOE CHAMBLEE, 

Notary Public. 

PRESTON ORE, 

Secretary.’ ” 
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(Witness was shown iho minutes of a special meeting of 
the Board of Directors of Preston Motors Corporation held 
May 19, 1920, appearing on pages 47 to 50 of said minute 
hook, and identified his signature to the minutes i of said 
meeting and to the “call and waiver” appended thereto, 
which minutes and “call and waiver” are as follow^:) 

‘ ‘ The Board of Directors of Preston Motors Corporation 
met in special meeting pursuant to due call andi waiver 
in the offices of the Corporation on the Vanderbilt Road, 
in the City of Birmingham, Ala., at 2 P. iM., May 19, 1920. 

The meeting was called to order by the President, Mr. 
R. A. Skinner, who presided over the meeting. The Secre¬ 
tary of the Corporation, Mr. Preston Orr, recorded the pro¬ 
ceedings of the meeting. ' 

There were present Messrs. R. A. Skinner, Prestjon Orr, 
James T. Driver, 0. B. Harris, E. S. Hugger, T. I.i Moore, 
.Tames L. Ballard, constituting the entire Board, i 

The Secretary presented the call and waiver signed by 
every member of the Board, pursuant to which the 
106 meeting was held. In the absence of objection, the 
President ordered said call and waiver to be I spread 
upon the Minute Book of the Corporation immediately fol¬ 
lowing the minutes of the present meeting. 

The minutes of the special meeting of the Board of Di¬ 
rectors held March 13. 1920 were read and approved. 

It was moved, seconded, and carried bv a unanimqus vote 
that Jos. Geis of Montgomery, Ala., be elected a director of 
the Preston Motors Corporation, Class One. to hold office 
until the next annual meetine: of the stockholdeits: and 
Mr. Geis, being present, was invited to participate! in the 
meeting and did so participate. 

It was then moved, seconded, and carried by a unapimous 
vote that the action of the Executive Committee on Mar. 
31, 1920, in declaring a 2%% cumulative, preferential divi¬ 
dend on all preferred stock outstanding on Mar. 31, 1920, 
be ratified and confirmed. ; 

Upon motion made, seconded, and carried by a unafiimous 
vote, the following resolution was adopted, viz: 

AVliereas, various executory agreements, either verbal or 
written, have heretofore been attempted to be m|ade at 
various times in the name of Preston Motors Corporation 
by its officers, directors, or agents, without authority! of law 
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and without the consent or approval of its stockholders, in 
each of which it was separately agreed with certain of the 
stockholders of Preston IMotor Car Company in substance 
as follows: that Preston ^Motors Corporation would issue 
and deliver to each of them a certain amount of its com¬ 
mon stock, which amount is below specified, and receive in 
pajTnent therefor certificates of stock held by each of them 
in Preston Motor Car Company, said latter stock 

107 being valued on a basis of what it actually cost each 
of the holders thereof at the times of their originally 

buying the same and to be taken as pa>mient of an amount 
of Preston Motors Corporation’s stock equal to said actual 
cost, as aforesaid: and 

Wliereas, said Preston Motor Car Company stock has 
already been delivered to the officers of Preston IMotors 
Corporation and is now in the possession of sxich officers, 
and said officers have already signed up some of the stock 
certificates of some of its stock which was to be so ex¬ 
changed therefor, but the same are still in the Preston 
Motors Corporation’s possession and have not been deliv¬ 
ered; and 

Whereas, at the times of attempting to make said exeeu- 
tor>’ agreements, Preston Motor Car Company had gone out 
of business, its good will had been dissipated, and it had 
no assets except a factory site in East Birmingham, Ala., 
which was and is mortgaged for xxracticallv all that it is 
worth; and 

"Wliereas, as authorized by Sec. 14 of the General Cor¬ 
poration Laws of Delaware, it is the judgment of this 
Board of Directors that, at the times of attempting to make 
said executory agreements and also at the present time, 
said Preston Motor Car Company stock was and is worth¬ 
less; that said exchanges, if carried out, would be without 
consideration, and that to carry through and fulfill said 
agreements bv the issuance and deliverv of Preston ^lotors 
Corporation’s good, cash value stock, vfith said worthless 
stock in Preston Motor Car Company being taken as full 
payment therefor, would be inflicting a serious injustice 
upon the stockholders of Preston Motors Corporation, who 
have bought their stock at par and paid for same in 

108 money or money’s worth, and would also be an un¬ 
authorized impairment of the capital of Preston Mo¬ 
tors Corporation; and 
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Whereas, this Board is advised by counsel that lany and 
all action of any and all officers, directors, and agients, in¬ 
dividually or collectively, in making said executor|\' agree¬ 
ments for the exchange of said stock in the manner afore¬ 
said was and is ultra vires of such officers, directors, and 
agents, and that said executory agreements are void: 

Now, therefore, be it resolved that each and eviery said 
executory agreement be and the same are hereby rescinded 
and cancelled, and the Secretary & Treasurer of this Cor¬ 
poration be and is hereby notified and instructed to return 
at his earliest convenience all Preston Motor Company 
stock now in the possession of any of the officers of this 
Corporation to each of the owners thereof, notifying each 
of the action of this Board; and be it further 

Resolved, that any and all action of this Board, whether 
in form of resolution heretofore passed or otherwise, which 
in any way approves or authorizes said exchanges of stock, 
or which might be so construed, be and the same is hereby 
rescinded and cancelled; and be it further 

Resolved, that any and all stock certificates of Preston 
Motors Corporation, which have been signed up, aS afore¬ 
said, but not delivered, be and the same are hereby can¬ 
celled, and the Secretary & Treasurer of this Corporation 
be and is hereby notified and instructed to formall^:' cancel 
said certificates and enter the fact of cancellation upon 
the proper books of the Corporation.’ ; 

Upon motion made, seconded, and carried by a 
109 unanimous vote, the following resolution was 
adopted, viz: 

‘Resolved, that the designation of all automobiiles and 
motor trucks manufactured by this Corporation asi “Pres¬ 
ton cars” or “Preston” as a trade mark therefor be and 
the same is hereby abandoned, and that the Executive Com¬ 
mittee be authorized and instructed to agree and determine 
upon a new trade mark by which said automobiles and mo¬ 
tor trucks may be known and advertised. ’ 

There was some further discussion on the labor situation 
and the advisability of giving all employees of the Cor¬ 
poration who remain in its employ for six months or more 
a bonus equal to a certain percentage of their ag^egate 
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pay during this period, but no dcc'ijion was reached and the 
question was left open. 

There being no other and further business to come before 
the Board, the meeting was upon motion declared ad¬ 
journed. 

(Sgd.) PKESTON OKR, 

Secretary <& Treasurer. 

(Sgd.) R. A. SKINNER, 

President. 

In pursuance to directions contained in the foregoing 
minutes, the following call and waiver, which was signed 
by every member of the Board, is hereto appended and 
made a part of said minutes, viz: 

Call and Waiver Special Meeting of Directors. 

‘Birmingham, Ala., May 19, 1920. 

"VVe, the undersigned, all of the directors of the Preston 
^Motors Corporation, do hereby call a special meeting of 
the Board of Directors of said Corporation to be held in 
its offices on the Vanderbilt Road, in the City of Bir- 
110 mingham, Ala., on the 19th day of May, 1920, at 2 
P. M., and we hereby waive all requirements as to 
notice of time, place and purposes of such meeting, and 
agree to the transaction thereat of any and all business per¬ 
taining to the affairs of the Corporation. 

(Signed) R. A. SKINNER. (In type.) 

PRESTON ORR. “ “ 

JAMES T. DRIVER. “ “ 

0. B. HARRIS. “ “ 

E. S. HUGGER. “ “ 

T. I. MOORE. “ “ 

JAMES L. BALLARD. “ “ 

JOS. GEIS. “ “ 

(Sgd.) PRESTON ORR, 

Secretary & Treasurer.’ ” 

(The witness was shown and identified the minutes of 
the annual meeting of the stockholders of Preston Motors 
Corporation held March 12, 1921, as set out on pages 52 
and 53 of the said minute book, and identified his signature 
thereto; the minutes of said meeting are as follows:) 
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‘‘The stockholders of the Preston Motors Corporation 
met in annual meeting in the factory of the Corporation 
at Birmingham, Ala. 1 o’clock in the afternoon, Mar. 12, 
1921. I 

The meeting was called to order and presided over by 
the President, Mr. E. A. Skinner. The Secretary &! Treas¬ 
urer of the Corporation, Mr. Preston Orr, acted asi Secre¬ 
tary of the meeting. 

The Secretary, after noting the stockholders presient, re¬ 
ported that, the preferred stock had not beeh noted 

111 for the reason that it was not entitled under the char¬ 
ter to any vote at the meeting, but that out of a total 

of ten thousand and thirty-five (10,035) shares of common 
stock outstanding and entitled to vote at the meeting, six 
thousand five hundred and fourteen (6,514) shares I of said 
common stock were represented at the meeting, foiir thou¬ 
sand four hundred eighty-five (4,485) of said share^ in per¬ 
son, and two thousand twenty-nine (2,029) shares by jproxies 
filed wfith the Secretary. 

The Secretary then read a copy of the notice of tlie meet¬ 
ing, together with his affidavit that a copy of said notice 
had been mailed by him, as Secretary, to each commoh stock¬ 
holder of record on to-wit: Feb. 18, 1921, and was Actually 
in the mails on said day. The proof of the noticb, as so 
presented, was ordered filed and spread upon the!Minute 
Book immediately following the minutes of this meeting. 

The Secretary produced the stock ledger of the Corpora¬ 
tion, together with an alphabetical list complete, of all com¬ 
mon stockholders entitled to vote at the election of directors, 
arranged in alphabetical order. This list and the stock 
ledger remained open for inspection during the entire time 
of the Meeting. 

The minutes of the annual meeting of the stockholders 
held on March 13, 1920, were read and approved.; 

Upon motion duly made, seconded and carried,: Messrs. 

0. B. Harris and-were appointed judges, were 

duly sworn and the meeting then proceeded to the i election 
of two class one directors to hold office until the hext an¬ 
nual meeting of the stockholders. The election was held 
by ballot and the polls opened at 1:15 P. M. and dosed at 
1:20 P. M. 

112 The judges then presented their report in writing 
showing that Jas. B. Souders and Joseph (Jeis had 
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received a plurality of all the voles cast to be directors of 
the first class and to hold office until the next annual meet¬ 
ing of the stockholders; and they were declared to be elected 
directors of the first class to hold office until the next annual 
meeting of the stockholders and until the election of their 
successors. 

The annual report of the President was then presented 
and upon request was read by him. The report was by mo¬ 
tion unanimously carried, ordered received and filed. 

The Treasurer’s annual report was submitted, and no 
objection being offered, was ordered received and filed. 

There being no further business to come before the meet¬ 
ing, motion to adjourn was unanimously adopted. 

(Sgd.) PRESTON ORE, ' 

Secretary S Treasurer. 

(Sgd.) R. A. SKINNER, 

President.” 

The Witness, continuing: In the beginning Preston Mo¬ 
tors Corporation was capitalized at $1,000,000, but there¬ 
after the capitalization was increased to $10,000,000. I sup¬ 
pose Mr. Ballard paid me all the commissions that he owed 
me for the sale of stock, but I do not know whether he paid 
everything due me or not. I do not know whether or not 
he settled ■'i^uth Mr. Skinner or Mr. Driver. 

On re-cross examination the witness testified in substance 
as follows: 

When I sav that Mr. Ballard had settled with me I mean 
that he paid me all the commissions which he owed me for 
the sale of stock. It was understood among all the 
11.3 other directors and myself that Mr. Ballard would 
pay me a commission when I sold stock. Such sales 
went in Mr. Ballard’s name through the books, and when I 
sold stock and got a commission on it, it appeared on the 
books of the company that Mr. Ballard had sold the stock. 
That was the understanding. 

The deposition on interrogatories and cross-interroga¬ 
tories of Preston Orr, a witness on behalf of the plaintiff, 
was offered and received in evidence, and is in substance 
as follows: 

On interrogatories: 
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My name is Preston O vr: I am 47 j^ears of age and live 
at 118 31st Avenne South, Nashville, Tennessee, i I am a 
securities salesman; I was connected with the Pre$ton Mo¬ 
tors Corporation of Birmingham, Alabama from 1919 until 
November, 1922 as Secretary and Treasurer. I know James 
L. Ballard, who was connected with that corporation from 
the spring of 1919 until May, 1920 as sales manajger, and 
then as fiscal agent until Maj^ 1921. I know Mr. E.|A. Skin¬ 
ner, who was connected with that corporation as president 
from July, 1919 until 1923. I know James T. Driver, who 
was connected with said corporation, to the best of ]^y recol¬ 
lection, from September, 1919 until October, 1922 as car 
sales manager. 

In the fall of 1919 I entered into an oral agreemlent with 
James L. Ballard, E. A. Skinner and James T. Driver con¬ 
cerning a division of the net commissions earned by said 
James L. Ballard under a contract to sell the stock of the 
corporation. As I remember it, this agreement provided 
that Ballard was to pay all expenses for the sale of the 
stock, and the nets left over were to be divided Iso as to 
equalize an amount of money received by each party 

114 to the agreement. To do this it was necessary for 
Mr. Ballard to retain out of his net commissions as 

salary $5,000, which was the salary Mr. Skinner y'as get¬ 
ting. The balance was to be divided equally among the four 
parties to the agreement. Mr. Ballard paid me several 
thousand dollars in cash and Liberty bonds for the sale of 
stock and other assistance given him in his work as fiscal 
agent. He repudiated the agreement the next morning stat¬ 
ing that he would not live up to it, but I insisted that he give 
me a portion of his earnings for my services, an^ he did 
from time to time pay me money and Liberty bonds. If he 
paid anyone else I do not know it. I do not know iwhether 
the amount paid me would equal the one-fourth share under 
the agreement referred to, had that agreement beien lived 
up to. I cannot state the amount and dates of siicli pay¬ 
ments to me, but they amounted to several thousand dollars, 
and all such payments were made to me by Ballard. 

115 The deposition on interrogatories and cross-inter¬ 
rogatories of James T. Driver, a witness oh behalf 

of plaintiff, was offered and received in evidence, hnd is in 
substance as follows: 
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My name is James T. Drivei • age 45; address 6465 
Sterling Avenue, Detroit, Michigan; occupation sales man¬ 
ager. I became connected with Preston Motors Corpora¬ 
tion at Birmingham, Alabama as Vice-President and Sales 
Manager around November, 1919. T was Sales Manager at 
first and later was Sales Manager and Vice-President. I 
was also director. I am not sure how long I remained in 
the employ of the corporation, but think that it was until 
about September or October, 1921. I was a director from 
about November, 1919 to about September or October, 1921. 
When I became connected %\'ith the coi’poration R. A. Skin¬ 
ner was President, Preston Orr was Secretary & Treasurer, 
0. B. Harris and T. I. Moore were Vice-Presidents. T know 
Mr. James L. Ballard, who was in charge of sale of stock of 
the corporation at the time I entered its employ. At that 
time 10 per cent on stock sales was being paid James L. 
Ballard by the corporation. T entered into an agreement 
concerning compensation or commissions ])aid to Mr. Bal¬ 
lard by the corporation with E. A. Skinner, Preston Orr and 
James L. Ballard. I do not recall the exact date of this 
agreement. It was in substance for a division of Ballard’s 
commissions among Skinner, Orr and myself, when 
116 such commissions e.xceeded our salaries. This ar¬ 
rangement was suggested by Skinner, who objected 
to Mr. Ballard receiviTig more than the otlier officers of the 
company, who were all doing all they could to further the 
sale of stock. This agreement was not performed, either in 
whole or in part. I did not receive any money under the 
terms of the agreement. I do not know whether the exist¬ 
ence and terms of this agreement were made knoum to the 
directors or stockholders of the corporation. 

"While I was in the employ of the corporation the Board 
of Directors and the officers were actively in charge of the 
conduct of the company’s affairs. During my connection 
with the corporation iMr. Ballard did not take any active 
part in the conduct of the corporation’s affairs, aside from 
selling its stock. I was a member of the Executive Commit¬ 
tee appointed by the Board of Directors sometime in 1920. 
This Committee did not hold regular meetings, but met only 
when important matters required consideration. Mr. Bal¬ 
lard never attended any of these meetings that I recall. All 
actions of importance of the Executive Committee were 
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always discussed at the next meeting of the Boarcj of Direc¬ 
tors. I do not know whether Mr. Ballard was elected a 
director of the corporation. The records shduld show 
whether he was elected a director or not. I do know that 
he never acted as a director at any of the meetings I at¬ 
tended. 

On cross-interrogatories the mtness testified in substance 
as follows: i 

I received a commission on sales of stock made' by me or 
in which I assisted in selling. I received the reg|Ular com¬ 
mission paid the stock salesmen, but do not remember the 
amount. These commissions were paid to me by James L. 
Ballard, who, to my knowledge, paid commissiohs to the 
other officers and employes who assisted him in the 
117 sale of the stock. It was a matter of general knowl¬ 
edge that Mr. Ballard paid such commissions. I can¬ 
not remember how much I received during my cpnnection 
with the company. I 

I 

The deposition of J. A. Selman, a witness on behalf of 
plaintiff, was offered and received in evidence, and is in sub¬ 
stance as follows: 

j 

On direct examination: 

My name is J. A. Selman and my address is 405 Farley 
Building, Birmingham, Alabama. I am in the aj.*counting 
business. I have known Mr. James L. Ballard some five or 

I 

six years I think. 1 knew him when he was connected with 
the Preston Motors Corporation and I knew hint prior to 
that time. He was salesman. When T first knew him he was 
selling stock for the Preston Motor Car Compan|^ I was 
familiar with the affairs of that company. I was originally 
employed as an auditor to make a report on that! company 
and later I acted as Secretary. When I examined! the com¬ 
pany I found it was in bad shape, so far as the accounting 
for the moneys that had been received. The business of the 
company was to sell stock I think, but the intention was to 
promote an automobile plant; to manufacture automobiles. 

I think the company just died naturally. It never piade any 
automobiles that I know of. I do not think I have ever dis¬ 
cussed with Mr. Ballard the commissions he received from 
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the Preston Motors Corporation. According to niy best 
recollection I talked with him in 1923 at the Tutwiler Hotel, 
or on the side walk. I do not remember what he said to me 
at that time. It was a general conversation. I had known 
him for several years and I met him unexpectedly and asked 
how he was getting along and so forth, and so on. I think 
at that time, though I am not sure, he stated to me that he 
had made a purchase of some real estate in Washing- 
118 ton City. I do not recall the price he paid for it. But 
in my mind the impression that he left with me was 
that it was a good investment. I do not think he said any¬ 
thing to me about where he had gotten the money with which 
to purchase that property, but I do not recall that specifi¬ 
cally. At that time he spoke to me about money he had 
made from his connection with Preston Motors Corporation. 
He told me that he had made money, but I cannot say posi¬ 
tively that he told me where he had invested the money he 
made while with the Preston Motors Corporation. 

I was not fanoiliar with the affairs of the Preston Motors 
Corporation. 

The deposition of John S. Coxe, plaintiff, called as a wit¬ 
ness, was offered and received in evidence and is in sub¬ 
stance as follows; 

On direct examination: 

My name is John S. Coxe and my address is Birmingham, 
Alabama. I am the Trustee in Bankrutpcy of the Preston 
Motors Corporation. The petition for adjudicating that 
company a bankrupt was filed lilarch, 1923; the date of the 
adjudication was to the best of my recollection about two 
months later. I was appointed trustee at the first meeting 
of the creditors held after the adjudication, which was May 
10,1923. At that time I made a general examination of the 
books and records of the company and went into the gen¬ 
eral situation of the company. I found that its financial 
situation was very bad. They had no ready cash and had 
a considerable pay roll they were unable to meet. They 
were unable to buy materials, except on a slight draft cash 
basis, and they had placed mortgages on the real estate or 
bonded indebtedness for about all the money they could. 
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They had placed a mortgage on a a great deal of the 

119 unfinished products in the plant. Tn other vrords, cash 
had been secured on everything that appeared to be 

available. We sold the property for $115,000. We finished 
up some unfinished products by buying additional materials, 
but what we realized out of it was only about sufficient to 
pay the preferred labor claims which had accrued, and .the 
overhead on the property, such as insurance. T consider the 
$115,000 as the fair market value of the property which was 
sold. At this time (October fi, 1925) the liabilities, ;as best 
we have been able to find out, are between $175,000 and 
$200,000; that is, mercantile liabilities. That does | not in¬ 
clude the liability for outstanding stock that has been sold. 
It does include the bonded indebtedness. The reasbn that 
I cannot give you the absolute acciirate amount is because 
a great many claims have been filed in the estate, to a 
larger amount than that, but it is my best .iudgment that 
some of the claims will not stand. Law suits for damages 
are still unsettled so far as I know and have not been liti¬ 
gated, and I do not know what amount of provable claims 
will arise from that angle. Aside from the assets I spoke 
of in the sale for $115,000, there are possibly two fir three 
thousand dollars cash on hand. My best information is that 
the stock liability of the corporation is around one! million 
and a half dollars. There are a number of people who claim 
to have bought stock and who have receipts that do not ap¬ 
pear on the books of the company, and for that reason I can¬ 
not give the accurate amount on that. We have never gone 
to the expense of determining the amount of the oittstand- 
ing stock, because we considered it worthless. We have 
never balanced the books as to the stock transactions. 

I have come into personal contact with a number of the 
purchasers of the stock of the corporation since I was ap¬ 
pointed receiver. T think I have had correspondence with 
about 4,500 stockholders. Most of the stockholders were peo¬ 
ple of very limited moans; ignorant people, judging 

120 from the letters, which are unreadable. Most of 
them are poor and an ignorant class of people. 

A true construction of the books of the company- shows 
a loss from the very beginning. There never was a profit 
made. The corporation did pay dividends, 

I am over twenty-one years of age, a citizen of the United 
States and a resident of the State of Alabama. To the best 


I 
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of my knowledge the Preston M tors Corporation was a 
Delaware corporation. 

(By agreement of counsel the minute book of the Preston 
Motors Corporation was offered and received in evidence 
as Plaintiff’s Exhibit No. 1.) 

On cros.s-examination, the witness testified in substance 
as follows: 

I do not know Mr. Ballard personally and never saw him 
in mv life that I know of. 

The law of Alabama compels corporations selling stock 
in the State of Alabama to obtain a permit from the Blue 

Skv Commission before thev sell it. A. G. Patterson is 

^ * 

President of the Public Service Commission. 

(A document was shown to the witness by counsel for 
the defendant, who described the same as “a certified copy 
of records of the Security Commission’s report of the Pres¬ 
ton INIotors Corporation” and counsel for plaintiff admitted 
the genuineness of the sig^nature thereto of A. G. Patter¬ 
son, President of the State Securities Commission of the 
State of Alabama, which document was, at the request of 
counsel for the defendant, marked for identification by the 
reporter.) 

The Witness, continuing: I do not know of my own 
121 knowledge that a corporation selling stock in Ala¬ 
bama had to get permission from this commission 
before they could sell stock in the state, but that is the way 
I understood it. I have not anv direct knowledge of mv 
own that the Preston ^lotors Corporation obtained permis¬ 
sion to sell stock in the State of Alabama, but I heard that 
they did. This information was given me by Mr. W. C. 
Oates, who is, I think. Secretary of the Department at 
Montgomery, whose signature appears on that report. He 
told me this when he was making inquiry of me into the 
affairs of the company. 

Prior to the time I was appointed receiver of Preston 
Motors Corporation I did not have any personal knowledge 
of that corporation, nor did I have any personal knowledge 
of or dealings with any of the officers of the corporation 
prior to that time. I did not know any of them. 
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On re-direct examination the witness testified in sub¬ 
stance as follows: i 

Mr. Oates is connected with the State Securities Com¬ 
mission in an official capacity. T think he is Secretary. 
He came to my office seeking information from thei books 
and records of the company, as stated by him, for tljie pur¬ 
pose of prosecuting the officers of the Preston Motors Cor¬ 
poration. This conversation took place right sooh after 
the bankruptcy of the corporation. I do not recall the 
exact date. The officers of the Preston Motors Corpora¬ 
tion were indicted by the State here in Jefferson County. 
According to my best recollection, Preston Orr, James T. 
Driver and R. A. Skinner were indicted for evading, or in 
connection with what is knovm as the blue skv lawi of the 

•' I 

State of Alabama. 

I am familiar with the North Birmingham forging plant, 
being that part of the Preston Motors Corporation which 
manufactured forgings. It was located in North 
122 Birmingham, about two miles from the main plant of 
the company, which was known as Plant No. L The 
North Birmingham forging plant was sold by me in con¬ 
junction with the main plant, all as one property. As 
trustee I figured that the North Birmingham plant was 
worth approximately $15,000 to $18,000, including the land 
on which the plant was located, although we were hot able 
to obtain an offer for that amount for the plant separately. 
The corporation paid $75,000 in stock for the North Birm¬ 
ingham plant, is my information. 

On re-cross-examination the witness testified in substance 
as follows: 

I am in the mercantile business. I am District l^Ianager 
for Carson, Pirie Scott & Company of Chicago. 

r 

The deposition of W. H. Martin, a witness on behalf of 
plaintiff, was offered and received in evidence, apd is in 
substance as follows: 

On direct examination: 

My name is W. H. Martin. I live at Birmingham, Ala¬ 
bama and am thirty-four years of age. I operate! a retail 
clothing store. I was connected with Preston Motors Cor- 
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poration, beginning on August 1, in Birmingliam, Ala¬ 
bama, and was connected with that company until the bank¬ 
ruptcy, which was in May, 19:23, I believe. I was clerk and 
bookkeeper for the corporation. I assisted in keeping the 
records, under the supervision of ]\Ir. Karnes, until about 
May, 1922. After that date I kept the books under the 
supervision of Mr. Orr and the other officers. Mr. Orr did 
not make any entries in the books during the time I was 
connected ■v\'ith the company. I refer to Mr. Preston 
123 Orr, the Secretary Treasurer. Entries were made 
in the books while I was connected with the corpora¬ 
tion by Mr. J. A. Karnes, 2Mr. J. E. Goss and mvself. Mr. 
Karnes died in the early part of 1927. He had charge of 
the accounting department. His title was auditor. The 
books were set up by him and all the clerks in the office who 
worked under him, Mr. Goss, Mr. Powell and myself, fol¬ 
lowed the customary methods of bookkeeping as prescribed 
by him as the superior officer. Mr. Powell was the time 
keeper and also assisted in the work there. He made en¬ 
tries in the cash book and the cash receivable. Our infor¬ 
mation, given us last year, led us to believe that Mr. Goss 
is in Atlanta. We called his former employer, who stated 
that he had gone to Atlanta, but could give us no further 
information. They did not know his address. 

Mr. Powell kept only the records of the hours of the men 
and the disbursement of pay roll, and so forth; that is, only 
the records of time, and did some work on the cash re¬ 
ceivable book. That was all he did so far as I was able to 
observe while he was under l\Ir. Karnes. Powell later be¬ 
came advertising manager and was no longer under the 
accounting department. I cannot say when this happened. 
My recollection is that Mr. Karnes ceased his connection 
with the corporation about April, 1922. After that time 
the books were kept under the supervision of Mr. Orr, Mr. 
Skinner and Mr. Driver. All of the officers had different 
suggestions of different entries that they wanted made; 
that is, they would bring in transactions that I would make 
entries for. Prior to May 31, 1921 the books were kept in 
the handwriting of Mr. Karnes, i\Ir. Goss, Mr. Powell and 
myself. I know the handwriting of all these people. I am 
not able to state positively, because I have not observed all 
the entries, but so far as my general knowledge goes the 
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books are not in the handwriting of any other person, 
prior to May 31, 1921, than Mr. Karnes, Mr. GoSs, Mr. 
Powell and myself. I have been over the boo^ and 

124 have not seen the handwriting of any other person. 
The same statement applies also down to Jply 31, 

1921. So far as I know, the books of the corporation were 
kept in due course of business, according to regular ac¬ 
counting priciples, so far as I was able to pass oii them. 
I have part of the books of the corporation here. |I have 
not the subsidiary accounts, of which all control accounts 
are kept in the general ledger, but I have all the pontrol 
books of the corporation. In the aggregate all of the items 
in the books are shown in these control ledgers. 

I 

(The witness thereupon identified a book marked 
“Binder No. 27, Cash Receivable Transfer” as a subsidiary 
cash book, which up until April, 1920, was used both as 
to the receiving and disbursing of cash, beginning' March 
8, 1919, which book was marked for identification Plain¬ 
tiff’s Exhibit No. 2. Thereupon the witness idenltified a 
book marked “Cash Receivable Binder to Date, No. 32,” 
as a continuation of the subsidiary cash book fromlMay 2, 

1922, through March 16, 1923, which book was thereupon 
marked for identification as Plaintiff’s Exhibit' No. 3. 
Thereupon the witness identified a book marked “ilo. 18” 
as the general ledger of the corporation from ]\liarch 8, 
1919, to March 16, 1923, which was marked for identifi¬ 
cation as Plaintiff’s Exhibit No. 4. The witness there¬ 
upon identified a book marked “No. 25” as a journdl which 
was used from August 7,1920, to December 31,1922, which 
was thereupon marked for identification as Plaintijff’s Ex¬ 
hibit No. 5. The witness thereupon identified ia book 
marked “No, 26” as a continuation of the journal, begin¬ 
ning January 1, 1923, and ending March 16, 1923, which 
was marked for identification as Plaintiff’s Exhibit No. 6, 
The witness thereupon identified a book as the “jPayable 
Cash Book” of the corporation, beginning April jl, 1920, 
and continuing through March 16, 1923, which was imarked 
for identification as Plaintiff’s Exhibit No. 7. The!witness 

thereupon identified a book marked “No. 19!’ as the 

125 accounts receivable ledger, beginning on or about 
March 18,1919, and running to March 16,1923, which 

7—4841a 
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was tLereupon marked for identification as Plaintiff’s Ex¬ 
hibit No. 8. The witness thereupon identified a book marked 
“Agents’ Commission Ledger No. 39,” the entries in which 
the witness stated apparently began December 26, 1919, 
but that he did not know how long it was continued; stating, 
however, that the entries would show. This book was there¬ 
upon marked for identification as Plaintiff’s Exhibit No. 
9. Thereupon the witness identified a book marked “No. 
17” as the general ledger trial balance, being copies of the 
trial balances of the corporation kept from August 19, 

1920, until February, 1923, which book was thereupon 
marked for identification as Plaintiff’s Exhibit No. 10. The 
witness thereupon identified the subsidiary salesmen’s rec¬ 
ord of their stock sales and commissions on stock sales cov¬ 
ering the period from December 5, 1919, to May 26, 1920, 
which was thereupon marked for identification as Plain¬ 
tiff’s Exhibit No. 11.) 

The Witness, continuing: The books which have been 
marked for identification as Nos. 2, 3, 4, 5, 6 and 7 are 
all of the control books of the Preston Motors Corpora¬ 
tion, except that No. 8 is partially a control book. It con¬ 
tains the accounts of some of the officers up to August, 

1921. Nos. 9, 10 and 11 are subsidiary account books. So 
far as I know, all of the entries in these control books were 
made in due course of business. While I was with the 
company I gave all of my time to the keeping of books. 
I had occasion to a great extent to examine the accounts 
made before I had come there for reference. These ac¬ 
counts so far as I was able to judge were apparently kept 
in due course of business before my arrival. 

(The books which had theretofore been marked for iden¬ 
tification as Plaintiff’s Exhibits Nos. 2, 3, 4, 5, 6, 7, 8, 9, 10 
and 11 were thereupon offered and received in evidence as 
Plaintiff’s Exhibits Nos. 2, 3, 4, 5, 6, 7, 8, 9, 10 and 
11 .) 

126 On cross-examination the witness testified in sub¬ 
stance as follows: 

Prior to the time that I went with the Preston Motors 
Corporation, which was the last of July or the first of 
August, 1920, I had not had any business dealings with 
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the corporation, had had no occasion to examine these books 
prior to that time, and knew nothing about them at all. 
I know nothing about how the business was conducted or 
how those entries were made and cannot testify as to 
whether or not those entries were made from day to day 
as they purport to be made in those books. I am unable 
to testify that they were made on the days that they are 
dated, that they appear on the books as having been made. 
I know nothing about them at all except that they were in 
the office when I went there, and that it was stated to me 
that they were the books of the corporation priqr to the 
time I went there. I have no other knowledge pf them, 
other than by observation and knowing the handwriting 
of the different men who had kept the records after I came 
there. I can only testify it was the same handwriting. I 
know the handwriting of Mr. Karnes and I recognize many 
of these entries as being in his handwriting, and soihe in the 
handwriting of Mr. Goss, and some in the handwriting of 
Mr. Powell. To my knowledge there were not any entries 
in the handwriting of anyone else beside those three gentle¬ 
men and myself. This is my best recollection. T would 
not swear that there were no such entries. I do riot know 
Mr. J. A. Selman. I would not be willing to say that there 
were no entries in his handwriting, nor would I bp willing 
to swear that there were no entries in Mr. Orr’s handwrit¬ 
ing prior to the time I went with the company. i 
It is my recollection that Mr. Karnes left the Company 
in May, 1922. I am familiar to a certain extent with the 
circumstances surrounding Mr. Karnes’ leading the 
127 company. Some irregularities in the accojunts re¬ 
ceivable were found, regarding a note of Mr. Pres¬ 
ton Orr, which he claimed to have paid in Liberty bonds, 
and of which there was no record that I or the auditors who 
checked the books were able to find. It is my recollec¬ 
tion that Mr. Orr produced a note marked “paid” ^nd that 
the books showed was still owing to the company. Mr. 
Karnes did not admit receiving those Liberty bonds cover¬ 
ing the face value of that note from Mr. Orr. On referring 
to the books I find that the entry of this note wris dated 
November 13,1919, and that there is no entry in tlje books 
showing the payment of that note at any time. The note 
was charged to Mr. J. A. Karnes on July 20, 1921j These 
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entries appear in the accounts bills receivable in the gen¬ 
eral ledger, Plaintiff’s Exhibit No. 4. I cannot say whether 
Mr. Karnes resigned at the request of the corporate offi¬ 
cers as a result of this bond transaction. The auditors 
made a report which I did not see, so far as I recall. I do 
know that they did ask for his resignation. It is my recol¬ 
lection that that audit was made shortly before his resig¬ 
nation. This was not the first that was known of this 
shortage, which had been discovered quite a while before 
that. The audit was requested and put across. 

On re-direct examination witness testified in substance 
as follows : 

The last eiitrv in the account of Mr. Ballard was made 
December 31, 1922. It is an item of $7.40, shown on the 
J. L. Ballard account, an item of $179.60, which was cred¬ 
ited to organization expense on journal page 212. I am re¬ 
ferring to the general ledger. Plaintiff’s Exhibit No. 4, J. 
L. Ballard’s commission account. This entry was made to 
close the account, but the account had been previously 
closed on May 31, 1921. In the journal, marked Exhibit 
No. 5, there is an entry on July 31, 1921, appearing 
128 on page 64, sliowing where a number of stock sub¬ 
scriptions were closed or cancelled per instructions 
of Mr. Orr, due to nothing having been paid on those sub¬ 
scriptions for a period of at least eight months, I believe it 
was. Since nothing had been paid on those subscriptions 
for a period of eight months prior to July 31, 1921, I sup¬ 
pose that all of the stock cancelled in this account must 
have been stock sold while Mr. Ballard was fiscal agent 
of the company. This is my recollection. The amount 
credited and closed on page 64 on this account was $84,- 
475.36, which represents the credits on stock subscriptions 
made by the various individuals. An offsetting amount of 
$60,985 is credited to organization expense, representing 
commissions charged to organization expense at the time 
of the sale of the stock, and also an amount of $23,490.36 
to the credit of surplus account. Each one of these can¬ 
celled subscriptions appears on that page and succeeding 
pages; that is, beginning at page 64 and running through 
page 83. These entries are partly in my handwriting and 
partly in the handwriting of Mrs. Burdette, who was a ste- 
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nograplier who assisted in some of the clerical wbrk in the 
office. Her entries were made under my direction. In 
testifying before that the entries were made in the hand¬ 
writing of Mr. Goss, Mr. Karnes and myself, I overlooked 
the fact that Mrs. Burdette helped with some of fhe cleri¬ 
cal work during the later months of the corporation. Her 
work was nothing more than clerical and was done under 
my direction. I do not recall that any entries of this na¬ 
ture were made by anyone other than Mrs. Burdette. I 
know that all entries made after May, 1922, were; made by 
me or under my supervision. Prior to that tiine, from 
general practice and my observation of the conducting of 
the accounting department, they were made by pr at the 
direction of the accountant in charge. When tlie officers 
of the company desired entries to be made in the books 
while Mr. Karnes and I were both with the company, they 
gave the instructions to the accountant in charge of that 
department. Mr. Karnes was in complete charge 
129 of the accounting department. My recollection is 
that the officers gave instructions to the accountant 
in charge, and he either made the entries or instructed his 
clerks to make them, during the time I was with I the com¬ 
pany. I 

(The witness thereupon identified a tabulation, gotten up 
by himself and copied by a stenographer, as a statement 
of the stock sales and receipts during Mr. Ballafd’s con¬ 
nection with the Preston Motors Corporation, concerning 
which he testified as follows:) I 

That statement is derived from the several accounts in 
the general ledger, namely, organization expense. Liberty 
bond account, preferred and common stock account, J. L. 
Ballard com mi ssion account, stock notes receivable and 
stock receivable ledger accounts. These figures arb correct, 

as shown on the books, and were made bv me. ‘ 

*' ! 

(The statement in question was thereupon offered and re¬ 
ceived in evidence as Plaintiff’s Exhibit No. 12, ^nd is, in 
words and figures, as follows:) 
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“Stock Sales and Receipts During Mr. Ballard’s Cormec- 
tion with %he Preston Motors Corporation. 

Receipts by Ballard and salesmen under him: 


Organization expense account to May 31, 1921 $600,965.12 
Deduct items to May 31,1921 not commissions 22,391.17 


Deduct Liberty bond discount account to Jan. 

578,573.95 

1, 1921 . 32,204.70 


Total commissions received by Ballard 
and salesmen under him. 546,369.25 


130 Receipts by corporation to May 31,1921 
from stock sales: 

133,697 shares issued at $10. 1,336,970.00 

Subscriptions forfeited on 22,589 unissued 
shares to July 1, 1921. 84,475.36 


1,421,445.36 

Deduct commissions to Ballard and salesmen 546,369.25 


Par receipts by corporation. 875,076.11 

Liberty bond discount account to May 31, 1921 39,295.97 

Xet receipts of corporation from sales 

of stock by Ballard and his agents. . 835,780.14 

Unpaid stock subscriptions May 31, 

1921: 

Notes . 29,800.00 

Subscriptions. 311,346.22 


341,146.22 

84,475.36 


256,670.86 256,670.86 

1,092,451.00 


Issued . 133,697 

Forfeited. 22,589 


156,286” 
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The Witness, continuing: With reference to the I 
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item of 


$22,391.17 and the date May 31, 1921, there are items ex¬ 
tended and charged in the organization expense i column 
which do not cover commissions on the sale of stock; items 
that were not for co mm ission were tabulated and totaled to 
the amount of $22,391.17. Mr. Ballard’s account \yas first 
closed out May 31, 1921. The figure $600,965.12 appearing 
on Plaintiff’s Exhibit No. 12 is the gross commission shown 
in the organization expense account to May 31,19211 Those 
are commissions paid on stock sold while Mr. Balljard was 
fiscal agent, with the exception of that difference in 
131 date between May 9 and May 31. Between May 9 
and May 31 there were $20,430 commissions charged 
to organization expense. The only information 11 have as 
to whether or not this amount was commissions from stock 
sold by Mr. Ballard or his sub-agents while he Was fiscal 
agent is that the accounts are marked “Harris,” who was 
the next fiscal agent. That is all the information I have. 
Instead of marking them “Mr. Ballard” we marked them 
“Mr. Harris.” If this figure of $20,430 was not commis¬ 
sions paid while Mr. Ballard was connected with Bie com¬ 
pany, then to arrive at figures which beyond peradventure 
of a doubt would represent commissions paid to Ballard and 
his salesmen, while he was fiscal agent, you would simply 
deduct $20,430 from $578,573.95, and the balance of the fig¬ 
ures in the calculation would be affected accordingly. The 
books show the other items that are shown on Plaintiff’s 
Exhibit No. 12, other than mere calculation. 

I have a tabulation of the amounts which the books show 
were paid or credited to Mr. Ballard personally. The cap¬ 
tion of that tabulation is “Statement of Amounts Paid Bal¬ 
lard by Months Under His Contracts with the Company,” 
the statement covering two pages. The month of January, 


1920 was overlooked in listing, and the commissions cred¬ 
ited for that month amounted to $6,826.99, which I have 
added to the statement in pencil. This tabulation is made 
from the J. L. Ballard commission account and j. L. Bal¬ 
lard special account, appearing in Plaintiff’s Exhibit No. 
4, the general ledger. The total amount of commissions 
credited to Mr. Ballard, or paid to him individually, during 
his connection with the company, were $337,297.p3. This 
tabulation shows two contracts, the 1919 contraci and the 
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1920 contract. Under the 1919 contract sub-salesmen’s com¬ 
missions were shown in this account. Under the 1920 con¬ 
tract the entire amount was credited to J. L. Ballard, of 
which the deductions of $1,242.49 were paid to the salesmen 
direct and charged to Mr. J. L. Ballard’s account. Un¬ 
der the 1919 contract Mr. Ballard, as I understand 
132 it, was paid certain commissions direct, and the sub¬ 
agents were paid their commission direct as a gen¬ 
eral practice. Under the 1919 tabulation the amounts paid 
or credited to sub-agents shown in the column under “1919 
contract” amounted to $1,939.09. Other than that, no 
amounts are shown as paid or credited to sub-agents under 
the 1919 contract. If we arrive from this tabulation at the 
full amount not only paid to Mr. Ballard but also paid to 
liis sub-agents, something would have to be entered for 
commissions to suUsalesmen under the 1919 contract. By 
deducting from the figure of $558,143.95 (which is the fig¬ 
ure of $578,573.95, appearing on Plaintiff’s Exhibit No. 12, 
less the $20,430 of commissions charged to oi’ganization ex¬ 
pense between May 9 and May 31, 1921) the amount of 
$337,297.53, (being the net amount paid Ballard as shown 
by Plaintiff’s Exhibit No. 13) the difference would be $220,- 
846.42, which is accounted for as commissions paid direct 
to the salesmen or sub-agents. 

(The tabulation mentioned by the witness, bearing the 
caption “Statement of Amounts Paid Ballard by Months 
Under his Contracts with the Company,” was offered and 
received in evidence as Plaintiff’s Exhibit No. 13, and is in 
words and figures as follows:) 


Month. 

1919. 

March . 

April . 

May . 

June. 

July . 

August. 

September .... 

October . 

November 
133 December 
1920. 


1920 control. 1919 control. 

. $120.00 

. 782.25 

. 456.00 

. 575.75 

. 395.00 

. 1,600.65 

. 2,414.29 

. 3,601.00 

. 27,842.67 

. $2,361.39 
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Month. 1920 control. 1019 control. 

January .(In pencil) ,6,826.99 

February . 1 4,911.25 

March . 10,173.66 

April . f 9,392.60 

May . io,812.28 

June . $38,845.50 11,933.84 

July . 22,875.25 12,948.95 

August . 42,987.00 2,123.98 

September . 34,143.75 i 1,454.11 

October . 12,145.50 11,020.26 

November . 35,129.50 ■ 975.38 

December . 8,829.00 ■ 363.70 

1921. 


January . 8,436.00 

February . 9,931.50 

March. 20,196.00 

April . 31,905.00 

May . 5,055.00 


Total 


240,479.00 
(In pencil) 
(“ 


6 i 


46.25 
129.96 

77.63 

48.25 
; 2,613.27 

99,174.37 
i 6,826.99 
) 106,001.36 


In the above figures are included amounts paid to sub¬ 
agents direct by the Corporation as follows: 

i 

Month. 1920 control. 1919 control. 

1919. 

October . 

November . 

December . 

134 1920. 

June. 

July . 

September . 


i$l,264.34 
I 468.00 
206.75 


816.40 

426.00 


Total. 1,242.49 1,939.09 

It also appears that, included in the above statement, are 
the following amounts charged to Ballard for dishonored 
checks from subscribers or for cancellation of isubscrip- 
tions: 
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Under old contract. $718.75 

Under new contract. 5,282.50 

Total . 6,001.25 

Summary 

(In pencil) . 346,480.36 

Total amounts paid Ballard under both con¬ 
tracts per books. 339,653.37 

(In pencil) .$346,480.36 

Less: 


(1) Amounts paid sub-agents 

direct, included in the 

above account. $3,181.58 

(2) Charges representing bad 

checks and cancelled sub¬ 
scriptions . 6,001.25 

- 9,182.83 

Net aiuounts paid Ballard per books. 330,470.54 

(In pencil).337,297.53” 

On re-cross examination the witness testified in sub¬ 

stance as follows: 

The column appearing on Plaintitf’s Exhibit No. 13, 
headed “1919 contract” covers all credits to Mr. Ballard 
shown by the books. I was familiar with the practice of 
the company in allowing Mr. Orr to sell stock and 
135 receive salesmen’s commissions. I do not recall that 
Mr. Driver or Mr. Karnes did this. That was prob¬ 
ably before my time. In going over the books of the com¬ 
pany prior to that time, I did not notice any entries cred¬ 
ited as sales made by an officer of the company, which are 
charged to Mr. Ballard in his commission account, with 
that one exception of Mr. Orr. The books gave Mr. Bal¬ 
lard credit for all commissions, regardless of who sold it. 
That is, it would be 10 per cent under his 1919 contract, 
and as to the other 20 or 25 per cent I never took occasion 
to follow down whom that was paid to. I knew that Mr. 
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I 

Orr made some sales of stock under the 1920 contract and 
received commissions on those sales which were included 
in those credited to Mr. Ballard as shown in this exhibit, 
hut I could not say as to sales by Mr. Orr under the 1919 
contract. I do not recall that the records prior to the time 
I went with the company show that employees of the com¬ 
pany received commissions on stock sales under t^ 1919 
contract. The records possibly show, but I never took occa¬ 
sion to look them up to see who sold the stock or whom the 
commissions were paid to. I do not recall seeing! on the 
books any commissions of this kind, as I did not follow out 
commissions paid direct to the salesmen. I made no at¬ 
tempt to investigate that part of it, and that was hot seg¬ 
regated in this column shown in the exhibit. The| figures 
that were taken on that 1919 contract and set up in this ex¬ 
hibit are the 10 per cent, and they were credited to Mr. J. 
L. Ballard special organization account, under the 1919 
contract. This is 10 per cent on all the stock sold; on the 
sales on which he received full commission; that is, sales 
that he made where he got credit. I do not know that some 
of these sales that were charged to him personally ajre sales 
that appear on other credits made by Orr, crediting him, 
and the salesmen’s commissions paid to Mr. Orr, or other 
employees of the corporation. I do not know whether there 
were in the possession of Preston Motors Gorpora- 
136 tion in November, 1919 additional sales conti^acts for 
the sale of stock during that month signed by the sub¬ 
scriber and counter-signed by the person who sold tjie stock 
as a witness. I do not recall any particular instance that 
that was done. We have not among the books of the cor¬ 
poration a stock ledger, or similar book, giving the indi¬ 
vidual stock sales, the name of the purchaser, and the name 
of the salesman making the sale, or a reference to the sales¬ 
man that made the sale. There are some records of who 
sold the stock when the application was received; by the 
company, especially under the 1919 contract. Those were 
included when they were credited to Mr. Ballard;. They 
were not all credited as Mr. Ballard’s sales. If they were 
sold by some other salesman he was credited with the 20 
or 25 per cent and Mr. Ballard was credited with the 10 
per cent under the 1919 contract. There were subscfriptions 
turned in by stock salesmen at the time of the report, and 
those subscription applications became a part of the files 
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of the company. I do not know where they are now, and 
I did not use them in any manner in making this compu¬ 
tation. 

On re-direct examination the witness testified in sub¬ 
stance as follows: 

Each one of these items shown on Plaintiff’s Exhibit 13 
is taken from the account between Mr. Ballard individ¬ 
ually and the company. These items were taken from the 
books by me and put in this tabulation, takezi from the ac¬ 
count of J. L. Ballard special commission account and J. 
L. Ballard commission account, kept by Mr. Karnes prior 
to my going with the company. The figure of 133,697 shares 
of stock appearing on Plaintiff’s Exhibit Xo. 12 as issued to 
May 31, 1921, was taken from the common stock and the 
preferred stock accounts in the general ledger. To ]\Iay 
9, 1921, there were 130,829 shares of stock actually 
137 issued, apart from stock subscribed for but not 
issued. IVe showed in July, 1921, the stock can¬ 
celled. 

The preferred and common shares were sold to sub¬ 
scribers between March 25, 1919, and May 9, 1920, at $10 
per share. Liberty bonds, checks and money orders were 
received as the equivalent of cash. According to the rec¬ 
ords, Liberty bonds were accepted at par from the begin¬ 
ning of the company do\ATi to May 9, 1921. During that 
period the market for Liberty bonds was less than par. The 
books show that they were accepted at par, and when sold 
at less than par the difference was charged to Liberty bond 
discount account, which account would be the difference be¬ 
tween par and what the company sold them for. The en¬ 
tries showing the sales of these bonds are in the cash book 
and also in the Liberty bond account. The total amount 
of Liberty bonds accepted in payment of stock subscrip¬ 
tions to May 1, 1921, amounts to ^52,326.60. The total to 
July 15,1922, amounts to $654,245.10. Notes receivable and 
subscriptions receivable for unpaid deferred payments on 
subscriptions are sho%\’n in the general ledger. Plaintiff’s 
Exhibit X^o. 4, under the heading of “Stock Notes Eeceiv- 
able” and “Stock Eeceivable Ledger.” Shares of stock 
were sold by Mr. Ballard and his sub-agents both for full 
payment of the subscription price at the time of the sub- 
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scription and upon the deferred payment plan. When only 
a part of the total stock subscription would be paid in cash 
or Liberty bonds, under the 1919 contract Mr. Ballard re¬ 
ceived 10 per cent of the money received, and under his 
1920 contract he received the full 30 per cent at the time 
of turning in the application or sale. I am testifying from 
book entries and personal knowledge. Mr. Ballard fs 1919 
contract ran over after I came with the company and a 
number of entries were made by myself where I allowed 
him 10 per cent commission on the payments received each 
month. Under the 1920 contract, if a stock subscHption 
for $100 was received and the subscriber paid $40 in 
138 cash, Mr. Ballard would get $30 at the time the sub¬ 
scription was received by the company, leaying a 
net to the company of $10. 

The practice of the company was to sell the Liberty 
bonds received with subscriptions at the intervals of sev¬ 
eral days, when enough accumulated to sell. The Liberty 
bond discount to May 31, 1921, amounted to $39,205.97. 

During the period of its existence the company sold 467 
cars, of which 389 were manufactured, and 96 cars and 
trucks were bought from the Norwalk Motor Company. 
During this period the company sold its regular models 


for $1,575, $1,295, and recollection is as low as $1,095. At 
one time we figured it cost $1,750 per car to manufacture 
them. Apparently the operating loss at December 31,1920, 
was $46,496.30; that is, to the best of my ability tp figure 
from the records. I computed this by checking thp profit 
and loss account as of December 31, 1920, and deducting 
the enhancement of blue prints and real estate. The value 
of real estate was enhanced to the amount of $36,334.56 
on May 17, 1920. On May 14, 1920, blue prints wbre set 
out on the books at a value of $50,000. The books them¬ 
selves show a loss as of December 31, 1920, of $4$,496.36 
and that loss is increased if you strike out these write-ups 
to which I have referred. On December 31, 1921, the books 


show a credit to surplus account of $77,914.89. This is 
sho^vn at the profit and loss account. Plaintiff’s Exhibit 
No. 4, the general ledger. On July 31, 1921, patterns, jigs 
and dies were set up at $50,000 and on December $1 blue 
prints and specifications were set up at $100,000, and on 


December 31 patterns, jigs and dies were set up — $30,000. 
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The enhancement in real estate from the beginning of the 
company down to May 17, 1920, amounted to $36,334.56. 
I do not know why those figures are made, unless it was 
the fact that the building was put on this property. The 
building was about complete at that time. The books do 
not show that that amount represented the cost of the 
139 building, which is set up independently. There is 
nothing on the books to sho%v what that increase 
represented. On July 31,1920, the sales value of jigs, pat¬ 
terns and dies was set up at $50,000, and on December 31, 
1920, there is an item for re-valuation on account of coupe 
and sedan models of $30,000; on July 31, 1922, there is an 
increase in the value of patterns, jigs and dies of $10,000, 
and on December 31,1922, of $4,952.52. The patterns cover 
the working models of the different models of cars manu¬ 
factured, and the jigs and dies apply in a like manner. The 
item of blue prints, plans and specifications refers to the 
blue prints covering the drawings of different cars that 
the company manufactured or proposed to manufacture. 
The only entries in the books showing any basis for these 
write-ups refer to re-valuation, per instructions from the 
officers. 

The corporation paid dividends on its preferred stock 
at the rate of 10 per cent. They did not pay anything on 
the common stock. The dividends were paid July 2, 1919, 
October 4, 1919, January 1, 1920, and April 1, 1920. The 
total amount of dividends paid by the company from March 
25, 1919, to May 1, 1920, amounted to $21,422.39. I am un¬ 
able to say whether the books of the company show any 
earnings to May 1, 1920. I have given testimony as to 
the profit and loss accounts up to December, 1920, but I 
cannot testify as to May 1, 1920. No depreciation was 
charged on buildings to May 1, 1921. The corporation 
owned factories. 

When I entered the employ of the corporation the offi¬ 
cers w'ere Mr. Skinner, Mr. Driver, and Mr. Orr. The di¬ 
rectors whom I knew were the three officers, Mr. Gies, Mr. 
Hugger and Mr. Moore. So far as I could observe neither 
Mr. Gies, Mr. Hugger nor Mr. Moore took part in the affairs 
of the company other than a director’s interest. They only 
came out there during stockholders or directors meetings 
so far as I observed. The directors meetings were held at 
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the factory building, in the main office there at thej main 
plant. I worked in that office. Mr, Orr, to my knowl- 
140 edge, sold stock of the company. I do not kniow of 
my own personal knowledge if any of the other direc¬ 
tors sold any of the stock. !Mr. Harris sold stock of the 
company. He sold quite a lot. It would be almost impos¬ 
sible to arrive at the exact figures on stock sold by him 
anywhere near right. November, 1919, from the records, 
appears to be the heavy stock sale. I did not recall that 
any employees who worked around the plant sold stock 
except Mr. Orr, but I notice from the books, after thej ques¬ 
tion was brought up, that several employees did sell!stock. 
On these sales only the 10 per cent was credited to Mr. Bal¬ 


lard. ' 

On May 31, 1921, there is an item of $806.57 credited to 
Mr. Orr’s account, the amount being charged to Mr: J. L. 
Ballard’s account in the general ledger. Plaintiff’s Ejxhibit 
No. 4. The significance of this entry is this: At that time 
the company showed owing Mr. Ballard this amount, and by 
some arrangement i\Ir. Orr instructed me to credit his ac¬ 
count with this amount and close Mr. Ballard’s adcount. 
There is nothing else shown on the books in the \yay of 
any settlement made with Mr. Ballard. 

I saw stockholders of the corporation while I was in its 
employ, when they would come out to visit the plhnt or 
come to the stockholders meetings, which were held in the 
office just a few feet away from where I was. I judge that 
I saw these stockholders going to the office prior to ^lay 1, 
1921; I cannot say positively, but I am sure that |I did. 
Some of these stockholders seemed to be men who operated 
farms; others men who were of the working class; and 
some few doctors that I recall, just a general line,'about 
that class. The City of Birmingham, Alabama, is an in¬ 
dustrial community. According to my set opinion^ I am 
able to judge a working man and recognize him by hisj looks. 


I have lived in Birmingham since I was eight years old; 
that is, about twenty-five years at that time. I think I am 
able to recognize a working man, or a farmer, wheii I see 
one now. My impression was that a great pdrcent- 
141 age of the stockholders who came to the planjt were 
working men and farmers. I saw Mr. Bell, who tes¬ 
tified as a witness in this case. We used to buy coal from 
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him and he would come out there to either deliver or col¬ 
lect at the office. The larger portion of the stock of the 
corporation was sold on the deferred payment plan. 

On re-cross examination the witness testified in substance 
as follows: 

Plaintiff’s Exhibits No. 12 and 13 were made up from 
the dates of their first entries down to the dates shown on 
those exhibits. The exhibits are based on entries made in 
the handwriting of Mr. Karnes and the other parties about 
whom I have testified, as well as my own, which is true of 
the period during which I myself was working on the books. 
They are not confined to entries during the time of which I 
have personal knowledge, but are based in part upon en¬ 
tries in Mr. Karnes’ handwriting during that period. 
With reference to the entry appearing on Plaintiff’s Ex¬ 
hibit No. 12, showing subscriptions on 22,589 unissued 
ivhich which were forfeited amounting to $84,475.36, a 
commission was paid on these subscriptions of $60,985.85, 
which left a surplus to the company of $23,490.36. The 
stock was not issued and that left a clear profit of that 
amount to the company. The company did not advertise 
these forfeitures before they entered them upon the books. 

During the period in question there was a Mrs. McDonald 
in the office who did some work of a clerical nature on the 
books. She was only there a month or two. She came 
there just about the time I did or shortly afterwards and 
worked on the books while I was there in a minor capacity 
of some nature. 

Mr. Karnes got the mail and opened it and there was a 
time that Mr. Ballard would just bring his report in and 
give it to him and I would enter it up on the books, 
142 but Karnes took the moneys to the bank. I have 
not made a thorough examination of the Liberty bond 
account during 1919 to determine whether any of the Lib¬ 
erty bonds were accepted and credited at less than par for 
stock sold. I am not positive that there were not some few 
exceptions. If there were, they were very rare, from the 
records. To my recollection the books show instances in 
which Mr. Ballard’s commissions were paid in Liberty 
bonds. I do not know whether those Liberty bonds were 
paid over to Mr. Ballard at par or not. 
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It was the supposition I think that real estate! in the 
vicinity of the corporation’s plant advanced in value after 
the construction of the plant. I cannot say upon what this 
supposition was based. The explanation was thht after 
the building was constructed they figured the property was 
worth more. With reference to the enhancement ifi value 
of jigs, patterns and dies, there were not additions made 
to the stock of patterns which would warrant that increase 
in valuation, not from the actual cost of them, from the 
charges that were given and charged against that account. 
I do not know on what basis thev arrived at these figures. 
With reference to the re-valuation of plans on Decernber 31, 
1921 due to coupe and sedan plans, they were additional 
models which the company had started building, in addition 
to the former plans and blue prints that the company had 
on hand. My recollection is that Mr. Skinner gave toe that 
valuation instead of Mr. Orr on December 31,1921. ! To my 
personal knowledge Mr. Ballard did not have anything to 
do with any of these increases in valuation as set up on the 
books, nor did he have anything to do with the keejping of 
the books to my knowledge. I cannot say wdiether he had 
anything to do with the management of the compan^. I do 
not know of anything that he ever had to do with that. 

On pages 93, 94, 95 and 96 of the cash book. Plaintiff’s 

Exhibit No. 2, there are 124 individual sales shown 
143 on the books as having been made by Mr. Ballard. 

That entry w'as on November 27. | 

i 

On re-direct examination the witness testified jin sub¬ 
stance as follows: ! 

I 

My recollection is that Mrs, ^IcDonald must have; been in 
the bookkeeping department about September or (j)ctober, 
1920. She w'as only there a short time. I w’as there at the 
time she came and at the time she left. Her duties were to 
assist in the accounting department as I recall. 1 do not 
believe she did any stenographic work. That seems to be 
all that I can recall that she did. I remember her calling 
some postings or such as that off to me at times, just calling 
while I posted, but as for doing any work on the books I do 
not recall her ever having done any or of her handw^riting 
on the books. If she did make any entries in the books it 
would be in a mere clerical capacity, a very small | clerical 

8—4841a 
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capacity. Everything done there hy clerks was done under 
the supervision of Mr. Karnes, who was in charge of the 
entire department. He employed and fired all the clerks. 

With reference to the 124 stock sales, about which I 
testified, these were not sales in which the entire commis¬ 
sions were credited to Mr. Ballard. Only the 10 per cent 
was credited to him. The other was charged to organiza¬ 
tion expense and handled like the balance of the sales made 
by other sub-agents. He is not credited on the books "with 
anything but the 10 per cent. Those sales were during the 
big drive I spoke of, which was November 27. That big 
drive was made in Birmingham and closed about the 28th 
or 29th of November. I cannot tell vou the exact date. 
After this big drive in Alabama the states they were selling 
securities in were probably Florida and Georgia, possibly 
Tennessee. Mr. Ballard sold securities in all those 
144 states. I do not remember whether they were sell¬ 
ing there at that time or not. From right after this 
drive until Mr. Ballard left the company stock was sold in 
Florida, Georgia, Tennessee and some few in Arkansas and 
Mississippi. 

On re-cross examination the witness testified in substance 
as follows: 

The company secured permits to sell stock in the various 
states they were in. The permit was secured from the 
Securities Commission in Alabama in one instance and I 
suppose they had similar organizations in other states 
where permits were obtained. I made up the applications 
that were filed by the oflacers of the corporation for permits 
in other states. I do not recall whether Mr. Ballard’s con¬ 
tract was one of the exhibits attached to those applications 
or not. 

It is my recollection that in the early part of May, 1921, 
about May 5 or thereabouts, I made up a statement of Mr. 
Ballard’s account at the request of Mr. Orr. 

(Witness identifies Defendant’s Exhibit No. 8, set forth 
at page 212 of this statement of evidence, as a copy of the 
statement made up by him at that time.) 

I do not recall why that statement was made up, nor 
whether Mr. Orr made any statement in regard to it when 
he asked for it. It is my recollection that the audit of the 



T. M. COXE, TRITSTEE, VS. JAMES L. BAJLLAED. 


115 


books of the company, about which I have testified, was 
completed prior to the time that this statement '^as made 
up, though I am not positive as to that. It is my recollec¬ 
tion that the audit was made in the spring of 1921. Elmer 

K. Hatter of Baltimore made the audit. There is no record 
here from which I would be able to tell what time that audit 
was made. I recall they were not paid for some time after¬ 
wards, so even if I would find the record it| might be 

145 incorrect as to the time it was completed, i 

On re-direct examination the witness testified in sub¬ 
stance as follows : 

Defendant’s Exhibit No. 8 might not be an exact state¬ 
ment of the figues as shown on the books, but it possibly is 
a compiled report. It is a list of the commissions and 
entries on his account and also the charges shotvn on his 
account between that period of December 1, 1920 to May 5, 
1921. The special account under the heading of “James 

L. Ballard, Special Account,” which originally was started 

as his 1919 contract account, shows a balance of some $800 
to Mr. Ballard’s account on May 31, 1921. Defendant’s 
Exhibit No. 8 shows the balance that was due Mr. Ballard 
from the company of $29.30. The reason for tjiis differ¬ 
ence is that on May 31,1921 ]\lr. Orr instructed me to figure 
his 10 per cent commission on all of the payments that had 
been made, and allow Mr. Ballard credit for it, under his 
1919 contract, which amounted to $2,477.39. "ItVith that 
entry, and other entries charged back to Mr. Ballard, plus 
other credts, left a balance on his account in hi^ favor of 
$806.57. I do not recall whether Defendant’s Exhibit No. 
8 was made up by me under Mr. Orr’s instructions or at 
the request of Mr. Ballard. The figures appearing on that 
exhibit were taken from the books of the company, from 
Mr. Ballard’s account in the general ledger. Plaintiff’s Ex¬ 
hibit No. 4. All of the figures are shown in Mr.! Ballard’s 
account. The item appearing on Defendant’s Exhibit No. 
8, under date of April 30, “Short on reports, $37,305,” is 
the total of these reports charged to him during the month 
of April, 1921, which reported sales made and on^ which the 
moneys of these reports was retained by Mr. Ballard in 
payment of the account that was due him by thei company. 
This total is shown on the books. There is $25,600 in one 
report. ! 
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146 On recross-examination the witness testified in sub¬ 
stance as follows: 

That balance of $806.57 was not paid to Mr. Ballard, but 
was credited to Mr. Orr and Mr. Ballard’s account was 
closed on May 31, 1921. 

The books of account of the Preston Motors Corporation 
which were introduced in evidence by the plaintiff through 
the witness, W. H. Martin, show the figures mentioned b}^ 
said witness in his testimony, and also show that 0. B. 
Harris received from the corporation, as commissions on 
the sale by him of stock in the corporation the following 
amounts during the period from June, 1919 to April, 1921, 
inclusive: 

Commissions Received by 0. B. Harris, Director of Cor¬ 
poration, for Sales of Stock tinder Subagent’s Contract 
with J. L. Ballard as Appears from Books of the Cor¬ 
poration. 


1919. 

June . $93.75 

July . 97.95 

October . 325.25 

November . 687.50 

December . 707.50 


1920. 

January . 

February .... 

March. 

April . 
147 May .. 
June . . 

August. 

September ... 

October . 

November . .. 
December ... 


1,982.00 

3,305.00 

2,610.00 

582.50 

4,230.00 

75.00 

3,905.00 

10,925.00 

3,645.00 

2,948.60 

5,180.00 


1921. 

January . .. 
February .. 
April . 

Total 


. 4,400.00 
. 2,196.00 
. 1,578.00 

$49,474.05 
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It further appears from the books of the said corporation 
that Preston Orr received from the corporation as commis¬ 
sions on the sale by him of stock in the corporation, during 
the year 1919, $1,088.75. 

It further appears from the books of the said corporation 
that under date of November 28, 1919, a transfer of 9,500 
shares of the preferred stock and 500 shares of the common 
stock of the corporation to Mrs. Adelphia Brovm|was en¬ 
tered therein, and that the defendant on accountj of this 
transaction, which covered the acquisition by the Corpora¬ 
tion of the North Birmingham Forging Plant, known as 
Plant No. 2, received a commission of $10,000, the said 
amount being credited to him in his commission iaccount, 
and the said sum was included in his total commissions, and 
he got credit for said $10,000 in the alleged settlement, 
shown by the books, which was entered in the books at the 
conclusion of his connection with said corporation.; 

It further appears from the books of the said corporation 
that the defendant, James L. Ballard, received as a com¬ 
mission upon the sale of 100 shares of preferred stock to 
Joseph Gies, on August 30, 1919, 10 per cent, or $100, and 
that $250, or 25 per cent, was credited to Preston Orr, 

148 a total commission on this transaction of 35 per cent. 
This $250 credited to Preston Oi'r was included in the 

total commissions of Preston Orr for 1919 of $1,088.75. 

It further appears from the books of the said corporation 
that the defendant James L. Ballard received as a commis¬ 
sion upon the sale of 140 shares of preferred stock; to E. S. 
Hugger, on November 26,1919,10 per cent, or $140, and that 
$350, or 25 per cent, was paid to a stock salesman on ac¬ 
count of the same transaction, a total commissioh on this 
transaction of 35 per cent. 

149 The minute book of Preston Motors Corporation, 
which was offered and received in evidence as Plain¬ 
tiff’s Exhibit No. 1, contains minutes of the following meet¬ 
ings, and no other meetings, from the date of its incorpora¬ 
tion to and including May 21, 1921: 

1 . 

1 

The first meeting of the incorporators and subscribers to 
the capital stock of Preston Motors Corporation held at 
Wilmington, Delaware, March 8, 1919, at which were pres- 
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ent in person M. L. Horty, M. C. Kelly and S. L. Mackey, 
being all of the parties named in the certificate of incorpo¬ 
ration and all of the subscribers to the capital sock of the 
company, each of them subscribing for $400.00 par value of 
the stock of the corporation. At this meeting a copy of the 
company’s certificate of incorporation, filed in the office of 
the Secretary of State of Delaware and recorded in the of- 
fice of the Recorder of Deeds for New Castle County, Dela¬ 
ware, was presented, and accepted. The certificate of incor¬ 
poration contained the following statement of the nature of 
the business and the objects and purposes proposed to be 
transacted: 

“To manufacture, buy, sell, and deal in Motors, automo¬ 
biles and motor boats, and their accessories, parts and appli¬ 
ances, and to store, repair and rent motors, automobiles and 
motor boats; and to manufacture, buy, sell and repair ve¬ 
hicles of every description propelled by electricity, steam, 
gas, compressed air or other motive power. 

150 “To take, o^^’n, hold, deal in, mortgage or other- 
■wise lien, and to lease, sell, exchange, transfer, or in 
any manner whatever dispose of real property, Avithin or 
without the State of Delaware, wherever situated. 

“To manufacture, purchase, or acquire in any lawful 
manner, and to hold, own, mortgage, pledge, sell, transfer, 
or in any manner dispose of, and to deal and trade in goods, 
wares, merchandise and property of any and every class 
and description, and in any part of the world. 

“To acquire the good will, rights and property, and to 
undertake the whole or any part of the assets or liabilities 
of any person, firm, association or corporation; to pay for 
the same in cash, the stock of this company, bonds or other¬ 
wise; to hold or in any manner to dispose of the whole or 
any part of the property so purchased; to conduct in any 
lawful manner the whole or any part of any business so ac¬ 
quired and to exercise all the powers necessary or con¬ 
venient in and about the conduct and management of such 
business. 

“To apply for, purchase, or in any manner to acquire, 
and to hold, own, use and operate, or to sell or in any man¬ 
ner dispose of, and to grant license or other rights in re¬ 
spect of, and in any manner deal with, any and all rights, 
inventions, improvements and processes used in connection 
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with or secured under letters patent or copyrights pf the 
United States or other countries, or otherwise, and to work, 
operate or develop the same, and to carry on any business, 
manufacturing or otherwise, which may be deemed |to di¬ 
rectly or indirectly effectuate these objects or any ofi them. 

“To guarantee, purchase, hold, sell, assign, transfer, 
mortgage, pledge or otherwise dispose of, the shares iof the 
capital stock of, or any bonds, securities or evidences of 
indebtedness issued or created by any other corporation or 
corporations of this State or any other State,; coun- 
151 try, nation or government, and while owner pf said 
stock may exercise all the rights, powers and priv¬ 
ileges of ownership, including the right to vote therpon, to 
the same extent as natural persons might or could dp. 

“To enter into, make and perform contracts ofi every 
kind with any person, firm, association or corporatiojn, mu¬ 
nicipality, body public, county, territory, State, Government 
or Colony or dependency thereof and without limit! as to 
amount to draw, make, accept, endorse, discount, execute 
and issue promissory notes, drafts, bills of exchangp, war¬ 
rants, bonds, debentures, and other negotiable or transfer¬ 
able instruments and evidence of indebtedness, whether se¬ 
cured by mortgage or otherwise, as well as to seculre the 
same by mortgage or otherwise, so far as may be permitted 
by the laws of the State of Delaware, 

“To have offices, conduct its business and promote its 
objects within and without the State of Delaware, iii other 
States, the District of Columbia, the territories and Colonies 
of the United States, and in foreign countries, withput re¬ 
striction as to place or amount. 

“To purchase, hold, cancel and re-issue the sharep of its 
capital stock. 

“To do any or all of the things herein set forth to the 
same extent as natural persons might or could do, and in 
any part of the world, as principals, agents, contractors, 
trustees or otherwise, and either alone or in company with 
others. 

“In general to carry on any other business in connection 
therewith, whether manufacturing or otherwise, not con¬ 
trary to the laws of the State of Delaware, and with lall the 
powers conferred upon corporations by the laws of the 
State of Delaware.’' 
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152 The certificate of incorporation provided that the 
amount of the total authorized capital stock should 

be one million dollars, divided into 100,000 shares of $10.00 
each, of which 3.3,334 should be common stock and 66,666 
shares should be cumulative preferred 10 per cent stock; 
and that the amount of capital stock with which the corpora¬ 
tion would commence business was $1,200, being 120 shares 
of the common stock. 

The certificate of incorporation further provided that the 
directors should have power to fill all vacancies in the Board 
of Directors; to make and to alter or amend the by-laws; 
and by resolution to designate two or more of their num¬ 
ber to constitute an executive committee, “who, to the ex¬ 
tent provided in said resolution or in the by-laws of said 
company, shall have and exercise the powers of the Board 
of Directors in the management of the business and the 
affairs of the company.” 

The certificate of incorporation further provided that the 
directors might, by a vote of the stockholders be divided 
into one, two or three classes; the term of office of the first 
class to expire at the annual meeting next ensuing; of the 
second class one year thereafter; of the third class two 
vears thereafter; and that at each annual election held 
after such classification and election, directors should be 
chosen for a full term, as the case might be, to succeed 
those whose terms expire. 

At the same meeting a set of proposed by-laws for the 
management of the company’s property and the regulation 
and government of its affairs was presented and duly 
adopted. The by-laws provided, among other things, that 
the annual meeting of the stockholders should be held at the 
office of the company in Birmingham, Alabama, on the 
second Saturday of March in each year; that the Board of 
Directors should consist of at least five members who should 
hold office until the next annual meeting of the stockholders, 
or until their successors should be elected and quali- 

153 fied; that the Board of Directors might at any regu¬ 
lar or special meeting increase its number by electing 

additional members to hold office until the next meeting of 
the stockholders, or until their successors should be elected; 
that regular meetings o fthe directors should be held at the 
office of the company in the city of Birmingham, Alabama, 
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on the first Tuesday or each month, unless otherwise or¬ 
dered by the Board; that special meetings of the directors 
might be called by the President on his own motion on 
one day’s notice to each director, or by the Presidebt upon 
the written request of two members of the Board ;| that at 
any meeting of the directors a majority of the djirectors 
elected and qualified should constitute a quorum jfor the 
transaction of business; that the Board of Directors should 
have power to elect or appoint all necessary officers and 
committees, to employ agents, factors, clerks and wbrkmen, 
to prescribe their duties, and to dismiss any appoiijted offi¬ 
cer or employee. The powers granted to the President of 
the corporation by the by-laws were as follows: 

“7. The President shall be a member of the Bioard of 

I 

Directors, and he shall be the chief executive officejr of the 
company and shall exercise general supervision and admin¬ 
istration over all its affairs. He shall, when present, pre¬ 
side at all meetings of the Stockholders and Directors and 
shall appoint all special or other committees except the 
Executive Committee, unless otherwise ordered: by the 
Board of Directors. He shall, with the Treasurer, sign all 
certificates of shares of the capital stock of the Company. 
He shall sign or countersign, as may be necessary,!all such 
bills, notes, checks, contracts and other instruments as may 
pertain to the business and affairs of the Company, and he 
shall sign, when duly authorized, all contracts,| orders, 
deeds, liens, licenses and other instruments of a special 
nature. He shall, as far as may be possible and 

154 desirable, familiarize himself with and !exercise 
supervision over the affairs of this or any other cor¬ 
poration in which this corporation may be interested.” 

The by-laws further provided that the Board of Birectors 
might, by a majority vote of the whole Board, !alter or 
amend the by-laws at any regular or special meeting, pro¬ 
vided notice of such alteration or amendment Had been 
given to each director at least three days priori to such 
meeting. 

155 At the same meeting, on motion made and duly 
adopted, it was ordered that the capital stock of the 

company and the number of shares therein be increased up 
to and including the amount named in the certificate of in- 


I 
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corporation as the total aulhori :"'d capital stock of the 
company, and that the directors should he empowered, 
without any notice whatever, cither to the then incorpora¬ 
tors, subscribers or stockholders or to any future sub¬ 
scribers or stockholders, to issue said stock until it has 
reached the amount named in the certificate of incorpora¬ 
tion as the total authorized capital stock of the company. 
At the same meetino- the followino- directors were unani- 

o o 

mously elected: E. S. Hugger, 0. B. Harris, T. I. Aloore, 
Joseph Gies, and Preston Orr. 

At the same meeting the following assignments of stock 
were, on motion made, unanimously approved and ac¬ 
cepted : 

M. L. Horty to E. S. Hugger of 20 shares. 

M. L. Hortv to 0. B. Harris of 10 shares. 

M. L. Horty to J. L. Ballard of 10 shares. 

M. C. Kelly to T. I. Moore of 20 shares. 

M. C. Kellv to G. E. Lindsav of 20 shares. 

S. L. Mackey to Preston Orr of 20 shares. 

S. L. Mackey to Joseph Gies of 20 shares. 

II. 

First Meeting of Board of Directors March 25, 1919. 

(The complete minutes of this meeting are set forth at 
pages 39 to 45 of the Plaintiff’s Statement of Evidence 
herein). 

III. 

Meeting of Stockholders Held at Birmingham, Alabama, 

April 5, 1919. 

At this meeting it appeared that only thirty shares 
156 of the common stock were represented, 20 by T. I. 

Moore and 10 by J. L. Ballard and a quorum not 
being present, the meeting was adjourned to April 7, 1919. 

IV. 

Meeting of Stockholders Held at Birmingham, Alabama, 

April 7, 1919. 

At this meeting James L. Ballard, 0. B. Harris and Pres¬ 
ton Orr only were present in person, the other stock being 
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represented by Orr as proxy. The only business trans¬ 
acted was the adoption of an amendment of the certificate 
of incorporation to provide for the payment, out of the net 
earnings of the company during each fiscal year, of prefer¬ 
ential cumulative dividends at the rate of 10 per ceiit per 
annum, payable yearly on the first day of January,: or in 
half-yearly or quarterly instalments, as the by-law$ may 
from time to time provide; and that after the payment of 
such preferred dividends, any further amount declared in 
dividends for the year should be paid to the holders iof the 
common stock to the extent of 10 per cent per annum; and 
that should there be any further amount, it should bp divi¬ 
ded pro rata among the holders of the preferred and com¬ 
mon stock; but that the Board of Directors might in their 
discretion declare dividends during anv fiscal vear on the 
common stock, provided that all cumulative dividends for 
previous years and all accrued instalments for the cbrrent 
year should have been set apart or paid. | 

i 

i 

Called Meeting of Directors Held at Birmingham, Alabama, 

July 1, 1919. 

At this meeting there were present: 0. B. Harris^ E. S. 
Hugger, and Preston Orr; the proxy of T. I. Moore being 
held by Mr. Hugger. At this meeting the following Resolu¬ 
tion was unanimously adopted: 

I 

157 “That it is advisable to declare and pay the| stock¬ 
holders 2 V 2 per cent dividend—same being the first 
quarter of the 10 per cent cumulative dividend cariiied by 
the preferred stock. Xo share other than full paid up 
shares of the preferred stock participating. The | Secre¬ 
tary and Treasurer is hereby authorized to issue checks 
for this purpose, payable to the order of all stockholders 
of record at the rate of 2% per cent of the actual par value 
of the stock standing in the name of each on the books of 
the company.” i 

At this meeting the directors approved an arrangement 
entered into between Mr. Orr and Mr. R, A. Skinher, for 
the employment of the latter as engineer for the corpora- 
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tion at a salary of $5,000.00 per yce.r, payable monthly, and 
further “that he shall have the privilege of selling Treas¬ 
ury stock and on all such sales as he may personally make 
or be instrumental in making, he shall receive twenty-five 
per cent commission.” 

At the same meeting a resolution was adopted, instruct¬ 
ing the First National Bank of Birmingham, Alabama, to 
pay out funds of the corporation, on checks signed by the 
secretary' and treasurer, Mr. Preston Orr, without tlie 
counter-signature of the President, the resolution stating 
“this arrangement to be in force until such a time as the 
President of the corporation can be permanently located 
in Birmingham. At such time further instruction will be 
filed with the bank.” 

At the same meeting E. A. Skinner and W. L. Sims were 
unanimously elected members of the Board of Directors; 
the resignation of Mr. E. S. Hugger as President of the 
corporation and as a member of the executive Com- 
158 mittee, to take effect at noon, July 10, 1919, was ac¬ 
cepted without a dissenting vote; thereupon Mr. K. 
A. Skinner “was unanimously elected to succeed Mr. Hug¬ 
ger—he to enter upon his duties immediately upon the re¬ 
tirement of Mr. Hugger.” 


VI. 

Called Meeting of Directors Held at Birmingham, Alabama, 

October 1,1919. 

At this meeting the following directors were present: O. 
B. Harris, E. A. Skinner, Preston Orr; Mr. Orr holding the 
proxy of T. I. Moore. 

At this meeting a resolution was adopted which pro¬ 
vided that, in order to facilitate the erection of suitable 
buildings for the manufacture of the corporation’s product, 
Mr. Skinner be authorized to perfect plans, specifications, 
and drawings for said building, and with the knowledge, 
consent and assistance of ^Ir. Orr, to make such contracts 
and agreements as might be necessary to hasten the con¬ 
struction of said factory buildings as fast as the proper 
material could be secured and pa3?Tnent for same financed. 

At the same meeting Mr. .James T. Driver was unani¬ 
mously elected a director of the corporation; and the name 
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of E. N. Claughton was dropped from the directorate, on 
account of inattention to business, failure to make gopd his 
check given in payment for stock purchased to qualify him 
as a director, “and on account of his failure to carijy out 
certain agreements made at the time of his election.” 

At the same meeting a resolution was adopted author¬ 
izing Preston Orr “to sell and assign any and all lilnited 
States Registered Bonds of any description which are 
transferable on the books of the Treasury Department, now 
standing, or which may hereafter stand in the name of this 
corporation, and to appoint one or more attornej^s for that 
purpose.” 

I 

VII. j 

I 

Called Meeting of Directors Held at Birmingham^ Ala¬ 
bama, November 1, 1919. I 

159 VII. I 

At this meeting the follovdng directors were present: 
R. A. Skinner, E. S. Hugger, T. I. Aloore, J. T. Driver, 0. 
B. Harris, Joseph Gies, W. L. Sims, Preston Orr.; 

At this meeting T. I. Moore offered his resignation as 
a member of the Executive Committee and as Vice-iPresi- 
dent of the corporation; these resignations were accepted, 
and J. T. Driver was unanimously elected to succeed Mr. 
Moore as a member of the Executive Board and ad First 
Vice-President; Mr. T. I. Moore was elected Second Vice- 
President to succeed Mr. E. N. Claughton who had I previ¬ 
ously been dropped from the Board. At this meeting the 
following resolution was adopted by a majority vote: 

“That the President and Secretary of the Company be 
authorized and they are hereb}^ authorized to employ a 
competent auditor to audit the books of the Preston Motor 
Car Company, with a view to ascertaining the true condi¬ 
tion of the financial affairs of the said corporatioh, that 
this be done before trading further the common sfock of 
the Preston Motors Corporation for the outstanding stock 
of the Preston Motor Car Company—except such trades be 
passed upon by a majority of the Executive Comnfittee.” 
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At the same meeting Mr. S. C. ' leigs of Centreville was 
elected a member of the Board of Directors. 

At the same meeting the following resolution was Unani¬ 
mously adopted: 

“That the blue-prints, plans, and specifications be- 

160 longing to the corporation should be valued at $50,- 
000 and carried on the books of the corporation as an 

asset worth this amount. Also the developments on the 
plant foundation and other developments connected there¬ 
with should be carried on the books of the corporation at 
a valuation of $10,000. ’ ’ 

At the same meeting a resolution w’as adopted, reciting 
that the corporation desired to sell its securities in Florida, 
in conformity with the laws of that state, the resolution 
authorizing the President of the corporation to execute 
an instrument in writing agreeing and consenting that suit 
might be brought against the corporation in Florida by 
service of process upon the Comptroller of the State of 
Florida. 

At the same meeting a resolution was adopted by the 
Board, reciting that the corporation desired to sell its se¬ 
curities in the state of Georgia, under the provisions of 
the laws of that state, which resolution authorized the 
President and the Secretary and Treasurer of the corpo¬ 
ration to appoint E. N. Browui of Atlanta, Georgia, its 
representative for the purpose of accepting service of pro¬ 
cess in any proceedings brought against the corporation in 
the courts of Georgia or in any United States court in 
that state. 

VIII. 

Called Meeting of Directors Held at Birmingham, Ala¬ 
bama, November 24, 1919, at 1:30 P. M. 

At this meeting the following directors were present: 
E. A. Skinner, E. S. Hugger, Joseph Gies, S. C. Meigs, J. 
T. Driver and Preston Orr; Mr. Orr holding proxy of T. 
I. Moore. 

The only business transacted at this meeting was the 
adoption by resolution of an amendment to the by-laws 
which provided that any stockholder oweing one or 

161 more shares of stock in the corporation, either com¬ 
mon or preferred, should have the right to investi- 
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gate the books and aecounts of the corporation at his elec¬ 
tion. 

IX. 

Called Meeting of Directors Held at Birminghani, -\la- 
bama, November 24, 1919, at 2 P. M. 

At this meeting the following directors were present: R. 
A. Skinner, E. S. Hngger, S. C. ]\Ieigs, Preston Ofr, J. T. 
Driver, Joseph Gies, and 0. B. Harris; Mr. Orrj holding 
the proxy of T. I. Moore. 

At this meeting the Executive Committee was | empow¬ 
ered “to close deal with the Ingalls Iron Works; for the 
American Drop Forging Plant, the prices and terms to be 
left entirely to the judgment of the Executive Board and 
other contracting parties.” 

Special Meeting of Directors Held at Birmingham, Ala¬ 
bama, .January 22, 1920. 

At this meeting the following directors were present: R. 

A. Skinner, W. L. Sims, Roscoe Chamblee, S. C. jj^Ieigs, 0. 

B. Harris, T. I. Moore, .Joseph Gies, James T. Driver and 
Preston Orr. 

At this meeting a resolution was adopted, reciting that 
the corporation desired to sell its securities in Soiith Caro¬ 
lina in conformity with the laws thereof, which resolution 
authorized the President and Secretarv to execute a writ- 
ten consent to service of process or pleadings, in suits or 
actions commenced against the corporation in that state on 
the Insurance Commissioner of South Carolina. It adopted 
a similar resolution authorizing the service of process in 
actions commenced against the corporation in thd State of 
Tennessee on the Secretary of State of Tennessee, and 
authorizing the President and Secretary to enter into a 
written agreement on behalf of the corporation with 
162 the State of Tennessee, as required by th|e laws of 
that State. 

At the same meeting a resolution was adopted Ideclaring 
it to be advisable that the certificate of incorporation or 
charter of the corporation should be amended to increase 
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the amount of the total authorized capital stock of the cor¬ 
poration to $10,000,000, consisting of 750,000 shares of com¬ 
mon stock and 250,000 of preferred stock, each of the par 
value of $10 per share; the resolution calling a special meet¬ 
ing of the stockholders to be held on February 11, 1920, 
for the consideration of this amendment. 

At the same meeting a resolution was adopted by unani¬ 
mous vote, striking out a pre-existing provision in the by¬ 
laws which required that the Treasurer should give bond 
to the corporation; the resolution requiring that the book¬ 
keeper give bond to the corporation in the amount of $10,- 
000 . 

At the same meeting a resolution was adopted, reciting 
that the corporation desired to sell its securities in Arkan¬ 
sas in conformity with the laws thereof, which resolution 
authorized the President (or Vice-President) and the Sec¬ 
retary and Treasurer of the corporation to execute on be¬ 
half of the corporation a written consent for the service 
of process or pleadings, in suits and actions commenced 
against the corporation in courts of that State, on the State 
Bank Commissioner of Arkansas. 

XI. 

Special Meeting of Stockholders Held at Birmingham, Ala¬ 
bama, February 11, 1920. 

The minutes of this meeting recited that out of a total 
of 3,435 shares of common stock outstanding, 2,555 shares 
were represented at the meeting in person and 251 shares 
were represented by proxies filed with the Secretary; and 
that, out of a total of 36,177 shares of preferred stock out¬ 
standing, 10,357 shares were represented at the meeting in 
person and 15,959 were represented by proxies filed 
163 with the Secretary, making a total of 2,806 of com¬ 
mon stock and 26,316 shares of preferred stock rep¬ 
resented at the meeting. 

At this meeting the stockholders by resolution adopted 
the amendment to the certificate of incorporation or char¬ 
ter of the corporation, increasing the amount of total auth¬ 
orized capital stock to $10,000,000, divided into one mil¬ 
lion shares of a par value of $10.00 each, 750,000 shares to 
be common stock and 250,000 to be preferred stock. 
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XII. 

Annual Meeting of the Stockholders Held at Birmingham, 

Alabama, March 13, 1920. 

j 

The minutes recited that, of a total of 3,571 shares of 
common stock outstanding and entitled to vote at tlie meet¬ 
ing, 2,025 shares were represented at the meetings in per¬ 
son, and 350 shares by proxies filed with the Secretary. 

At this meeting the following resolution was adopted: 

“That, in the election of the directors at this meeting, 
three classes of directors be elected; and that the directors 
be divided into three classes, viz: class one, to hold office 
until the next annual meeting of the stockholders to con¬ 
sist of one director elected today at this meeting apd such 
other, if any, additional directors as may hereafter be 
elected by the Board of Directors; class two, to hold office 
until one year after the next annual meeting of the stock¬ 
holders, to consist of three directors elected todayj at this 
meeting; and class three, to hold office until two yeajrs after 
said next annual meeting, to consist of three direc- 
164 tors elected today at this meeting. ” 

Thereupon the follo^ving directors were elected: James 
L. Ballard, to be a director of the first class; E. S. Hugger, 
0. B, Harris and T. I. Moore to be directors of the second 
class; and R. A. Skinner, James T. Driver and Predton Orr 
to be directors of the third class. 

I 

XIII. I 

Special Meeting of Directors Held at Birmingham, Ala¬ 
bama, March 13, 1920. 

i 

(The complete minutes of this meeting are setj out on 
pages 46 to 52 of the Plaintiff’s Statement of Evidence 
herein.) I 

XIV. 

Meeting of Directors Held at Birmingham, Alabaiha, May 

19, 1920. 

(The complete minutes of this meeting are set out on 
pages 52 to 57 of the Plaintiff’s Statement of Evidence 
herein.) ! 

I 

9—4841cz I 
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XV. 


Special Meeting of Directors Held at Birmingliam, Ala- 

banoia, January 28, 1921. 

The minutes of this meeting recite: “There were pres¬ 
ent Messrs. R. A. Skinner, Preston Orr, 0. B. Harris, E. S. 
Hugger and T. I. Moore, constituting a quorum of the en¬ 
tire Board of Directors. Absent, James T. Driver and 
Joseph Gies.” 

At this meeting the by-laws of the corporation were 
amended to provide that regular meetings of the directors 
should be held on the 15th day of each month, except where 
that date should be Sunday or a legal holiday, in which 
case the meeting should be held on the day following, un¬ 
less otherwise ordered by the Board. 

165 At this meeting a resolution was adopted which 
recited that it was deemed to be to the best interest 
of the corporation to increase its bonded indebtedness in 
the amount of not exceeding $500,000., such bonds to be 
secured by a mortgage or deed of trust upon the assets of 
the corporation; the resolution calling a special meeting of 
the common stockholders for March 12, 1921, for the pur¬ 
pose of considering and passing upon this question. 

At the same meeting the following resolution was unani¬ 
mously adopted: 

“Resolved: That the Executive Committee of the Board 
of Directors of this Corporation be and is hereby author¬ 
ized to appoint, in each State in which the Corporation is 
selling its products, viz: motor cars and trucks, such a 
number of Associate Directors of and for the Corpora¬ 
tion as to said Executive Committee may seem advisable, 
said Associate Directors to have full pow’er to act in the 
district alloted to them by and through the advice and con¬ 
sent of the Board of Directors of this Corporation; and 
be it further 

“Resolved: That it may be further agreed with each 
associate director so appointed that, for and in considera¬ 
tion of the services rendered, and his assistance, advice, 
and aid given and to be given in the sale of the products 
manufactured by the Corporation, viz: motor cars and 
trucks, or by its successors or assigns, and such other aid 
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from and by him as the Board of Directors may require, 
the Corporation, its successors and assigns agrees to pay 
each associate director so appointed such a fractional part 
as to said Executive Committee may seem advisable of the 
sum of five percent (5%) of the gross sales in the State or 
district so allotted to him or them of the products manu¬ 
factured by said Corporation, viz: said motor cars 

166 and trucks, for a period of five years fromi Jan. 1, 
1921; that such agreement shall continue during said 

period, or for such part thereof as the said associate di¬ 
rector so appointed shall render his advice, assistance, aid, 
and help to the up-building and betterment of Preston Mo¬ 
tors Corporation, or its successors or assigiis, in the sale 
of its stock and the sale of its said products, and a com¬ 
plete compliance with this resolution, and the articles, 
plans, and by-laws of the Corporation, its successors and 
assigns; that, in the event of the death of an associate (or 
resident) director so appointed after one year and during 
five years from Jan. 1, 1921, his pro-rata share of said 
amount so agreed to be paid him shall be paid during the 
remaining period to his legal representatives; apd that, 
should said associate director fail to give his aid; advice, 
and assistance to the upbuilding and betterment of the Cor¬ 
poration, its successors or assigns, then this Board of Di¬ 
rectors of said Corporation is thereby authorized! to can¬ 
cel said agreement so made with such associate director 
and to cease to pay him his pro-rata share of gross sales 
mentioned in said agreement, and said agreement shall then 
become null and void.” 

“It was then moved, seconded, and carried by a unani¬ 
mous vote that Eoscoe Chamblee, the attorney for the Cor¬ 
poration, be retained and employed to give his entire time 
and attention to the legal matters and business of the Cor¬ 
poration and to take charge of the collection of i the bal¬ 
ances due on stock subscriptions to the Corporation at a 
compensation to be fixed by the Executive Committee.” 

XVI. ' 

Annual Meeting of the Stockholders Held in Bimjungham 

Ala., March 12, 1921. | ’ 

i 

(The complete minutes of this meeting arb set out 

167 on pages 57 to 59 of the plaintiff’s statement of evi¬ 
dence herein). 
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XVll. 

Special Meeting of Stockholders Held at Birmingham, Ala., 

March 12,1921. 

The minutes of this meeting recite that, of a total of 
10,035 shares of common stock outstanding and entitled to 
vote, 4485 shares were represented in person at the meet¬ 
ing and 2029 shares by proxy filed with the Secretary at 
this meeting. 

By a resolution unanimously adopted, the President and 
the Secretary and Treasurer of corporation were author¬ 
ized, directed and empowered “at any time in the future 
that they may see fit after the expiration of six months 
from date hereof,” to execute bonds on behalf of the cor¬ 
poration, secured by a mortgage or deed of trust on all the 
assets of the Preston Motors Corporation, not to exceed 
$500,000, and to execute the said mortgage or deed of trust 
“to be made on such terms and conditions as may be agreed 
upon between the President and Secretary and Treasurer 
of the Preston Motors Corporation and the purchasers of 
the bonds, and to pay such commissions and discounts as 
is necessary to market the bonds quickly.” 

XVIII. 

Special Meeting of Directors Held at Birmingham, Ala¬ 
bama, March 12, 1921. 

At this meeting the following directors are recorded as 
present: 0. B. Harris, Preston Orr, E. S. Hugger, Joseph 
Gies, R. A. Skinner, James T. Driver and James B. Sen¬ 
ders. 

At this meeting the salaries of Messrs. Skinner, Driver 
and Orr for the ensuing year were, by resolution of the 
Board, (Messrs. Skinner, Driver and Orr having absented 
themselves during the voting on this resolution) reduced 
6% per cent. 

At the same meeting the following resolution was 
168 unanimously adopted: 

“That this Board of Directors does hereby leave it to the 
discretion of the Executive Committee as to whether or not 
the price of the preferred stock of the corporation which 



133 


T. M. COXE, TKUSTEE, VS. JAMES L. BALLAKDj 

has not heretofore been issued or sold shall be advanced, 
and if so, when and how much.” 

XIX. 

Special Meeting of Directors Held at Birmingharh, Ala¬ 
bama, April 21, 1921. 

The following directors are recorded as being |)resent: 
Preston Orr, T. I. Moore, 0. B. Harris, E. S. Hugger, Jos¬ 
eph Gies, James B. Souders, James T. Driver and R. A. 
Skinner. 

At this meeting, upon motion duly seconded and rei- 
corded by a unanimous vote, the further services bf J. A. 
Karnes as an agent or employee of the eorporatiPn w^ere 
dispensed with, effective immediately, with instructions 
that he be given one month’s pay in advance; and the 
Executive Committee was authorized to appoint an auditor 
to serve during the will of the Executive Committee, to 
have charge of the office and corporate books and to make 
bond in the sum of $10,000. 

At this meeting a resolution was adopted, amending the 
resolution adopted at the special meeting of the Board held 
on March 13,1920, which appears in the first paragraph on 
page 49 of this Statement of Evidence, by striking from 
that resolution the words and figures “one hundred thou¬ 
sand dollars ($100,000),” in each place where the same 
occurred in that resolution, and by inserting in lieu' thereof 
the words and figures “One hundred Fifty Thousand Dol¬ 
lars ($150,000).” 

XX. ; 

Special Meeting of Directors Held at Birmingham, Ala¬ 
bama, May 21,1921. i 

I 

At ths meeting the following directors are re- 
169 corded as being present: 0. B. Harris, Preston Orr, 
E. S. Hugger, Joseph Gies, R. A. Skinneb, J. B. 
Souders and James T. Driver. 

At this meeting the resignation of Mr. 0. B. Harris as a 
member of the Board of Directors of the corporation, ef¬ 
fective immediately, was accepted. 

i 

I 

i 
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In the said minute book of Preston Motors Corporation 
there appear the minutes of two meetings of the Executive 
Committee, and of only two meetings, which appear to have 
been held on January H, 1922 in the City of New York and 
State of New York, and a meeting held at the office of the 
corporation on March 12, 1923. 

At no place in the minutes of the said Preston Motors 
Corporation is any reference made to any contract between 
James L. Ballard and the corporation except the contract 
of March 25, 1919 set forth in the minutes of the directors 
of the corporation held on that date. 

Neither at the meeting of the Board of Directors held on 
May 21, 1921, nor at any other meeting of the Board of Di¬ 
rectors or stockholders, does it appear from the minutes 
that any mention is made of any settlement between the 
defendant and the corporation being considered or ratified. 

170 The deposition of E. S. Hugger, a witness on be¬ 
half of defendant, was offered and received in evi¬ 
dence, and is in substance as follows: 

My name is E. S. Hugger; address 137 Martha Street, 
Montgomery, Alabama; I am a general contractor and 
builder. I have been in that business about 37 years. I 
was connected with the Preston Motors Corporation. Mr. 
Preston Orr organized and promoted that corporation. 
He was at the First National Bank Building here at Mont¬ 
gomery. At that time I did not know anything of Mr. Bal¬ 
lard in connection with the organization of the corpora¬ 
tion. I met Mr. Ballard in Birmingham at one of our 
meetings of the Preston Motors Corporation, on 20th 
Street, I think. That was after the corporation was or¬ 
ganized. I know about the contract for selling stock en¬ 
tered into between Mr. Ballard and the corporation. I 
was a director and an officer of the corporation. When the 
corporation was first organized I was President. I do not 
know the details of Mr. Ballard’s contract, but the company 
made a contract with him. It was discussed and passed on 
in the directors meeting. I remember when the contract 
was brought up in the directors meeting that it was passed 
on and it was known. There was no secret about it. I do 
not know anything further than that. 
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The practice of Mr. Ballard of paying salesman’s com¬ 
missions to oflScers and employees of the company after his 
contract had been entered into, was discussed aiDong the 
directors and authorized by them. The matter ^as dis¬ 
cussed as well as I best remember a long time ago about the 
commissions, and the directors did not see any reason why 
Mr. Ballard, if he was willing to take part of his i commis¬ 
sion and let somebody else have it. The company wtas inter¬ 
ested in selling stock and they did not object to it.; In fact, 
it was known around there that they were selling ^tock. I 
did not sell any. When it was suggested that I sell some 
stock in Montgomery I said, “I haven’t I got any 
171 time. I am no stock salesman”. I do not remember 
how long I was a director of the company.! Maybe 
a couple of years. The records ought to show that. I do 
not want to answer any questions that I do not know on 
dates and things like that. I could not go into some de¬ 
tails at all, because that has been a long time ago and I have 
forgotten them. I fact, it has been eliminated from my 
mind. I do remember some things, but now so far as direc¬ 
tors I know I was a director up to a certain tim^. After 
Mr. Skinner came and was made President then they put 
me in as a director and then later on I resigned that too. 
During the time that I was President and during the time 
that I was a director I attended the directors imeetings 
once a month. Sometimes I might have skipped one meet¬ 
ing, but not many, and I know I went up there about once 
a month. Outside of that I did not go up there. I passed 
through Birmingham and might run out to the factory, but 
I went up there about once a month. During the time that 
I was President and director !Mr. Ballard was l|he stock 
salesman. During this time he did not attempt to| exercise 
or to do anything in connection with other officers’ affairs 
or with the determination of the business policies. I do 


not remember his having ever said anything to me with re¬ 
spect to the business policies of the company. I had very 
little business dealings mth Mr. Ballard. He whs not on 
the Board. I would just go over there on a business meet¬ 
ing. He might have been called into the meetihg some¬ 
times where the Board wanted to ask him some questions. 
He did not attend meetings, but he was called in on several 
occasions, like they generally do. They wanted sbmething 
and he was called in and maybe the next man was balled in. 
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somebody else, maybe the superintendent, to ask him ques¬ 
tions. I remember the meeting ofi the stockholders at 
which the capital stock of the corporation was increased, 
but could not sav at what date or at what time. I remem- 
her we had a stockholders meeting right after the stock had 
been increased. I remember Mr. Ballard being elec- 

172 ted a director and refusing to serve. The reason I 
remember that is that that is how Joe Gies was elec¬ 
ted. He was elected in his place. Mr. Gies was a Mont¬ 
gomery man and we used to go up there and he was elected 
a director to take Mr. Ballard’s place. I remember that 
when I met Mr. Ballard up at these meetings I could not 
understand why he would refuse to be on the Board, and 
then by Mr. Gies being put in there I of course told Joe 
Gies that I was mighty glad he was on the Board. We 
would go up there together; I remember that very well. 
iMr. Gies was put in Mr. Ballard’s place in one or two 
months after Mr. Ballard was elected, one or two meetings. 
I do not remember, but I know it was not very long. That 
was at a meeting of the directors. I do not remember even 
Mr. Ballard’s reasons for resigning. I just know that he 
refused to serve and they put in Joe Gies. 

I remember that after the capital stock was increased 
another contract was made with Mr. Ballard for selling that 
additional stock. That contract was discussed among the 
directors and officers who were in the meeting. 

On cross-examination the witness testified in substance 
as follows: 

I was President from the start of this company for a 
short time. I do not remember how much stock I owned at 
the organization of the company. I have it in my vault. 
I know it is no good but I have got stock in there. I could 
find out. I bought stock right here in Montgomery from 
Mr. Preston Orr. When the corporation was organized I 
was asked to be President of the company and I at first re¬ 
fused absolutely to do it. Mr. Orr kept pressing the prop¬ 
osition and I finally told them that I could not afford, be¬ 
cause I did not want to take on any more work than I 

173 had, construction work and all. I had never been in 
the automobile business. Finally I was in there with 

the understanding that I would stay thirty days and they 
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would start, and he said they had to get up their paijers and 
it was absolutely necessar}’ to do it, and they finally put me 
in there. I told them that I would only serve until they got 
another man to fill the place. I do not think I seryed over 
three or four months. Then I resigned. I wanted to get 
out on account of my work for one thing; I did not know 
anything about the automobile business, and I would not 
place myself in a position where a man would come and 
talk automobiles with me and I not know enough to talk 
intelligently on the matters of the company of whioh I was 
President. Mr. Orr wanted me to continue to swerve as 
President and asked me to stay, but I made up my naind that 
I was going to resign and did so. I do not remember how 
long I was to serve as director. I was a director after I 
resigned as President. I do not remember whether I was 
a director as long as Mr. Ballard was connected with the 
company. Nor do I remember when he severed his con¬ 
nection with the company. When I got out I did not go 
back to Birmingham any more to meetings. I was a direc¬ 
tor for two or three years. I resigned as director on ac¬ 
count of my work here, construction work, and theii I went 
into a gravel company here and I decided not to hold up. 
As a matter of fact, I did not want to have too many irons 
in the fire. It called me up there every month to go over 
the business of the company and it was just too big a strain 
on me. I do not remember what I told the directors at that 
time. I just resigned on account of my pressing business. 
I was not dissatisfied with the way the business had been 
conducted at that time, except that on several Occasions 
when the President, Mr. Skinner, wanted some policies in 
the company Mr. Orr probably would object, and jl do not 
know that my ideas were in line with Mr. Sldnner’s on 
sound fundamental business principles, and I stood on that 
in every way as I thought was good sound business. 
174 It is my recollection that I was attending directors 
meetings during the year 1921. I do not think I 
knew when Mr. Ballard left the company. I do not re¬ 
member. I 

I cannot identify Mr. Ballard’s contract. I only recollect 
that the contract set out in Paragraph 7 of th^ Second 
Amended Bill in this case and another contract were pre¬ 
sented to the Board of Directors and passed on at different 
times. I would not remember the details of the contract. 
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At that time I was satisfied that the contract was all right. 
It w’as brought up in the meetings and discussed. I did 
not take anybody’s advice except that it was brought up 
and carried. The contract I suppose was read, discussed 
and carried. I suppose Mr. Ballard during his connection 
as fiscal agent of the corporation handled considerable sums 
of money for the corporation, but I do not know the details 
just about what money he had. I think he severed his 
connection with the corporation by resigning, but I do not 
remember just how it happened. I know he got out. He 
■svas not discharged. I do not know Ms reason for quitting. 
During the time I was attending these meetings I do not 
recall whether his being disconnected with the company 
was discussed or not. If anyone checked up his accounts 
to see that they were correct I do know something about 
it; we had an auditor. In our company we let the auditor 
chefk up on matters of this character. When we want to get 
our l)ooks checked up we get Meyer Aldridge here and we 
take his word for it. It may be right or wrong but we did 
it. My company is a corporation. I have had someone oc¬ 
cupying an important fiscal relation with the company for 
a period of years cease his coimection with the company, 
and in such case I got an auditor here in town to check 
his accounts to see if they are all right. I take his word 
for it. In the case of Preston Motors Corporation I did 
not talk to the auditor of the company personally. I do not 
remember who the auditor was. They had an auditor there 
whose name I forget. I did not talk to him. Nothing 
175 was brought up about Mr. Ballard owing any money 
to the corporation when he ceased his connection. 
If it had been I would have known it in a directors meeting, 
as I used to go over there once a month. I felt that the 
President was looking after that character of the com¬ 
pany’s business, that it was his duty and our duty too. We 
would go there and ask how everything was and they would 
make their reports every month just like every other di¬ 
rectors meeting. I did not go into the books any more 
than I do the books of any other corporation I might be 
connected with so as to see how the bookkeeper is running 
his accounts. I go to an auditor. Wq had reports that 
everything was all right. So far as I was concerned there 
was nothing irregular coming up, and nothing irregular was 
reported in any of the meetings I attended. If Mr. Bal- 
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lard owed the corporation any money, or if any settlement 
was made with him, and if it was brought to our attention I 
have no recollection as to what it was. I believe that all 
the business that was transacted in the corporation while 
I was a director was brought up in a directors meeiting and 
disposed of in one way or the other and I do not remember 
anything irregular. I know I would remember it if it had 
been brought up. I do not remember going into any certain 
m.atter, but I do know that all transactions of nny im¬ 
portance were brought up in directors meetings. 1 have no 
recollection that anything came up about Mr. Ballkrd ceas¬ 
ing his connection with the company, or some check being 
made of his accounts to see whether he owed anything or 
not. I would have remembered that. I think the Corpora¬ 
tion had an Executive Committee. I do not knolw; I be¬ 
lieve thev did. Now I am not certain about that, il do not 

V I 

remember that the Executive Committee was appointed by 
the directors, nor who the Executive Committee were in 
1921; nor what their functions were. It seems I have a 
vague recollection of an executive board. We hM every 
report of all the officers, but I do not remember what was 
in those reports. I know reports would come in there 
176 and they were discussed and passed on by the direc¬ 
tors. These reports had reference to all:kinds of 
business, about everything. Some were \vritten and some 
were verbal. Maybe we would call in a man and ask him 
how he was getting on in such and such a thing and that 
would not be a written report at all. I am nearly sixty 
years old and I have been in business all my life nearly and 
I do not burden my mind with every little detail. I get 
them behind me; I forget them. But in a directors meet¬ 
ing if I am there I will participate and give my services as 
a director to the best of my ability. I know that the re¬ 
ports that came in were given attention and gone over. 
That is all I know; that if any matter were brought up to 
me to pass on I would pass on it to the best of rOy ability 
with the other directors. If it was not brought up I would 
not know about it. I do not know anything about; Mr. Bal¬ 
lard’s severing his connection with the company. That 
might have been brought in and I do not remember. If any 
authority was given by the directors to settle vith Mr. Bal¬ 
lard that ought to show in the minutes. I had confidence in 
i\fr. Orr at that time. I have no reason not to have con¬ 
fidence in him now. He might have had a vision to do some- 
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tiling that he did not put over, and there are others. I 
have failed on some things myself. ]\Ir. Orr was an organ¬ 
izer, and the man who got me into the company. He was 
active throughout the time that I was a director. I saw him 
only once a month, but he was there. He brought on some 
of the matters to be passed on at the directors meeting like 
The balance of them; I do not know how much. I had con¬ 
fidence in him all the time. I do not know whether I ought 
to say this or not, but I do not want to have anything to 
do with any project that he ever starts or has anything to 
do with. I do not remember when I arrived at this view¬ 
point. It was not at the time that I resigned; I resigned be¬ 
cause I had too much work. Mr. Ballard never was a di¬ 
rector. He was elected a director and I guess he 
177 served one month; maybe two months. I know that 
he got out positively and Joe Gies was put in his 
place. I have no definite recollection of exactly when that 
was. The records ought to show that. My recollection is 
that he did not stav in there over thirtv davs. The records 
would show. I know it was a very short time and Mr. Gies 
was elected and put in his place. 

I do not remember whether I was on the Executive Com- 
mitte or not. I do, not recall whether any record was kept 
of the meetings of the Executive Committee or not, unless 
it was in the minutes of the Board of Directors. I do not 
remember whether I was present at the meeting of March 
25,1919, when it appears that I was elected by the directors 
a member of the Executive Committee along with Mr;. 
Moore and Mr. Orr, with Mr. Orr as Chairman, but the 
records show that I was not present. I do not remember 
whether I ever served on this Executive Committee or not. 
I went up there once a month to the directors meetings; I 
never went on any special meeting. 

(Thereupon the witness was shown the resolution adopted 
at a special meeting of the Board of Directors held March 
13, 1920, set out on page 48 of this statement of evidence, 
whereby R. A. Skinner, James T. Driver and Preston Orr 
were appointed members of the Executive Committee to 
hold office for a term of three years, and after examination 
of the same the witness continued as follows:) 

According to the minutes, I was not on the Executive 
Committee after March 13, 1920. The minutes show that 
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the Executive Committee could exercise everv function 

V I 

that the directors could exercise except that it cohld not 
borrow to exceed $100,000. I do not remember any bf that 
detail at all. I do not know how often the Executive Com- 

I 

mittee met. We might have had our directors meetings 
at the same time, but I do not remember. The retord is 
clear that the Executive Committee could do everything 
that we could possildy do, with the exception! of the 
178 limitation on borrowing money. I tried to keep up 
with all the business of the Executive Committee. I 
do not remember anything that the Committee ever did, but 
I do know that I took an interest in anything that Atent on 
until I resigned and got out. I do not remember yrhether 
I was on the Executive Board. I know now I was on there 
for a time, because the records show it. I had anj oppor¬ 
tunity once a month to go up there and I tried to make it 
count every time I went there to see and dig up the| atfairs 
of the company to the best of my ability. I would aSk ques¬ 
tions about lots of things that were not brought up by the 
others who were in active charge of the corporation. I 
naturally asked questions pertaining to many things for 
the benefit of the company, but I do not remember jhst what 
they were. If a matter was not brought to my attention I 
did not have an opportunity to pass on it, unless I heard 
about it or asked about it. I believe that at the timie I was 
there I knew everything that was going on. I am sat¬ 
isfied of that, unless something was covered so lio body 
else would know. 

I think I was a director in October, 1919. The record 
shows that the company was started in March, 1919, and 
I was apparently there until 1922 as a director. I knew of 
two contracts with Mr. Ballard passed on by the directors, 
but I could not tell you the details of either contract. I am 
sure these contracts were in writing. The corporation paid 
salaries to Mr. Orr, Mr. Driver and Mr. Skinner. We 
would pay commissions to anybody selling stock. I do not 
remember anything about an agreement that Skinner, 
Driver and Orr would get a split from Mr. Ballard from 
the commissions he was getting as fiscal agent of the com¬ 
pany, regardless of whether they sold any stock or not. If 
I had heard of such a thing I believe I would have re¬ 
membered; that would have made an impression. The only 
contract that I remember were passed on by the Board of 
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Directors. Xow of course there might have been some other 
things passed, but the minutes ought to show that. 

179 Lots of things were passed on that I do not remember 
at all so far as that is concerned. If any arrange¬ 
ment was made between these four men and it was not 
brought up before the directors it was not an arrangement 
with the authority of the corporation. 

I do not know whether Mr. Ballard was accepting Liberty 
bonds at par from subscribers to the stock in payment of 
their subscriptions. I do not remember that Liberty bonds 
were selling for lesS than par in 1919,1920 and 1921. I had 
very little and sold them right away. I know they went up 
and down but I do not know just when. I do not remember 
whether ^Ir. Ballard, Mr. Orr, Mr. Skinner or Mr. Driver 
were paid Liberty bonds by the corporation at the market. 
I do not remember whether promissory* notes were received 
from purchasers of stock at par or not, nor whether such 
notes were disposed of to Mr. Ballard, Mr. Orr, Mr. Skinner 
or ilr. Driver at a discount, or whether thev were sold bv 
the corporation at a discount. I do not remember that the 
blue prints, plans and specifications of the corporation were 
set down on the books of the corporation as an asset worth 
$.50,000. I saw the plans, went up there when they were 
building it, but I do not remember how they were carried on 
the books and at what value. I knew it at that time. I knew 
what they paid for the building and knew that they made the 
contract with Ingalls Iron M^’orks. I am in the construction 
game and I did not like it. I knew lots of those things at 
that time, but I do not know now. They got their building 
reasonably enough. I do not know that the blue prints, 
plans and specifications were carried as an asset of the cor¬ 
poration worth $50,000, but I will give you my opinion. 
They are an asset. The plans of that building, the specifi¬ 
cations for a building of that type, up-to-date, with a saw 
tooth steel construction, were an asset, because that was one 
unit of a plan, and by using those same plans which they 
paid for they would never have to pay for any more; 

180 because it was of a building based on two, three and 
four units, and plans and specifications of this char¬ 
acter are a real value. I do not remember what I thought 
at that time these plans were worth. You know what archi¬ 
tects charge for plans and specifications up in your country*; 
6 per cent of the cost of the building; down here 5 per cent. 
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If they destroy these plans so they are worthless tliey just 
have to pay 5 or 6 per cent to get new plans like tliey had 
with their building. I do not remember at what vhlue the 
real estate and buildings of the corporation were carried 
on the books. The corporation did not make much money 
selling automobiles. They did not get to the point where 
they could make much; the panic came along about that time 
in the automobile business, came at the right time when they 
were getting to the top. This company could have borrowed 
$150,000 at the right time. I believe that if it had not been 
for the panic the company would have gone through and 
made a great success. Wliile I was a director they'did not 
make much on the sale of automobiles, but they turned out 
some nice cars. I do not remember how much they produced 
now how' much the profit was per car. I recall dividends at 
some time and know there were some dividends declared. I 
recollect that pretty well. I believe that. To my best recol¬ 
lection I believe there were some dividends declared. I sup¬ 
pose there were quarterly dividends of 211> per cent declared 
on the preferred stock on July 1 and October 1,1919, Janu¬ 
ary 1,1920 and May 1,1920. I do not remember if there was 
one in 1921, nor how many times they declared difidends, 
nor how often. I do not remember whether thejv made 
enough on the sale of automobiles to pay those dividends. 
I guess they did make some money. I do not remember how 
many shares of stock were outstanding at any particular 
time and do not know whether it was a very considerable 
amount or not. I do not remember the par value of the pre¬ 
ferred shares. If the preferred stock was worth $10 a share 
and there were 36,177 shares outstanding on February 11, 
1920, the par value of the outstanding preferred stock 
181 would be $361,770. At the dividend rate of 10 per 
cent per annum on preferred stock, $36,177 would be 
required to pay dividends during the year, and if the divi¬ 
dends were paid quarterly, at the rate of 2i4 per cepit, each 
quarterly dividend would amount to $9,044.20. I do not 
remember whether, at any time during its history, this com¬ 
pany earned that much during one quarter. I kne-v^ at one 
time but I do not know now. I do not remember whether 
somebody told me the dividends had been earned, nor do I 
remember anything about this dividend transaction. I know 
we got dividends and I was at the meetings. The iminutes 
ought to show that. I do not remember why and how. I 
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guess the records and minutes would show whether the 
money was earned or not, but I do not reckon the minutes 
would show how it was earned. You would have to go into 
the books. There must have been a statement made that 
they could afford to pay them or otherwise they would not 
pay them. The President usually calls in the accountant 
and takes a report of the financial statement. The finances 
of any concern ought to be presented to the Board of Di¬ 
rectors, and as a rule dividends are paid based on the state¬ 
ment of the auditor as to the standing of the company, etc. 
The question of whether dividends should be paid out of 
anything else than earnings made in the operation of the 
company is a broad question, on which men differ. Some 
men would pay a dividend while others are opposed to divi¬ 
dends. Some business men are opposed to paying any divi¬ 
dends. 

(The attention of the witness was directed to the resolu¬ 
tion adopted at a special meeting of the Board of Directors 
held on March 1.3, 1920, which is set out on page 49 of this 
statement of evidehce, wherein the directors ratified and 
confirmed the payment of quarterly dividends on October 
1, 1919 and January 1,1920, which dividends were declared 
by the Executive Committee, “out of the net earnings of the 
corporation;” whereupon the witness continued as 
182 follows:) 

Nothing else can be meant by “net earnings” than earn¬ 
ings made in the operation of the corporation. I do not 
know that this information that the Executive Committee 
gave the Board of Directors that there were net earnings 
was false. No doubt they did pay the dividends out of net 
earnings, but I do not recollect and cannot say. I guess I 
got the information that there were net earnings from a re¬ 
port made by the head accountant of the company to the 
Board of Directors through the President. If the President 
passed it on to the Board of Directors, according to the rec¬ 
ord here, it evidently had the approval of the President and 
meant that he was telling us that there were net earnings 
out of which to declare these dividends. Before I would pay 
dividends I would want to know on what the earnings state- 
meant that he was telling us that there were net earnings 
dividends out of money received on stock subscriptions. If 
the directors were doing that I do not know it. Evidently 
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I thought there were earnings, hut I do not remember what 
I thought. I do not think I would have paid dividends out 
of stock subscriptions if I had known what I wa^ doing. 
I would not countenance putting up the value of some fixed 
asset at a fictitious figure, and calling that surplus in the 
company because of increased valuation and declaring a 
dividend out of that. Evidently I thought there were net 
earnings to pay those dividends from, but I do npt know 
what I thought at the time, except what the records show 
here, and evidently T did. I got my information at the 
meeting from the officers who would make reports and dis¬ 
cuss the corporate affairs. What they based their report 
of earnings on I do not remember, but my ideas of what 
was right and proper are just the same as they were then. 
I would not consider it fair to the public to make the state¬ 
ment that dividends had been earned and pay thojse divi¬ 
dends, when in fact there had been no earnings, or not suf¬ 
ficient earnings, from the operation of the conipany in 
183 selling its product to pay those dividends. I have a 
faint recollection, in purchasing the property up 
there, of the value of the property increasing. I do not 
remember any of the details about it, but I do know that the 
property out there when the plant was built went atvay up. 
It was not sold, but it went up from the fact that there was 
a factory there and a railroad ran their cars out there. 
Valuation of lots around there went up. We thought the 
property more valuable after the plant was out there than 
it was before. I would not declare dividends out of this. 
Evidently I thought there were earnings- from the bales of 
the company’s commodity with which to pay dividends, and 
if that were not true I was misled. 

I do not remember how much stock of the corporation I 
owned. I bought some two or three times, paying cash for 
it, but I do not remember what I paid for it. I did not get 
any for nothing. 

The deposition of 0 . B. Harris, a witness on bghalf of 
defendant, was offered and received in evidence, and is in 
substance as follows: i 

My name is 0. B. Harris; residence 1G06 North 35th 
Street, Birmingham, Alabama; occupation, real estate. I 
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was selling real estate in 1919. I became connected with 
Preston Motors Corporation sometime during the summer 
of 1919. I lived at ^Montgomery at that time and I knew 
Mr. Orr, who asked me to become indentified with the cor¬ 
poration. I expect it was June or July that I became iden¬ 
tified with it, but I did not take any active part in it until 
fall. I was one of the original subscribers to the stock of 
the corporation before its organization. Mr. Orr ap¬ 
proached me with respect to subscribing. I did not know 
Mr. Ballard at that time and did not meet him before the 
organization. So far as I know* Mr. Ballard did not 
184 have anything to do with the promotion and organi¬ 
zation of the company. That was not my impres¬ 
sion. I was elected a director after the charter was issued. 
I think I attended a good many of the meetings of the Board 
of Directors of the corporation. I think I w*as present at 
a meeting of the Board in March, 1919, when a contract 
for the sale of the corporate stock was executed between 
the corporation and Mr. Ballard. The terms of this con¬ 
tract w’ere discussed among all the directors at that time. 
At least I understood it at the time, and I got my informa¬ 
tion from the general discussion, I think. At that time I 
think there were not any persons interested in the stock of 
the company except the Board of Directors. Mr. Ballard 
did not in any way influence or attempt to influence my 
action in approving that contract on behalf of the corpora¬ 
tion, and so far as anything done or said in my presence is 
concerned I do not know of his influencing or attempting to 
influence the action of any of the directors in acting on that 
contract. Mr. Ballard did not, at any time during my con¬ 
nection W'ith the company as an officer or director, influence 
or attempt to influence my action as such officer or director, 
and my actions were not in any way influenced by him. I 
do not think he at any time, either in the meetings of the 
Board of Directors or in their discussions or conferences 
with the directors and officers of the company held within 
my hearing or presence, exercised or attempted to exercise 
any influence over the acts of the directors or officers. I 
do not recall any conversations of any kind which tended 
toward the exercise of any such control or direction; during 
my connection with the company as an officer or director 
Mr. Ballard did not, to my knowledge, exercise any control 
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over the company’s busi'icss affairs other than his iwork in 
the sale of the corporate stock of the company under the 
terms of his contract. I'.fr. Ballard ad tended the meeting's 
of the Board of Directors where any discussions (joncern- 
ing his phase of the work were concerned, as fiscal 

185 agent, but otherwise he did not attend such meetings 
except when he was requested to do so by the direc¬ 
tors. 

Thereupon the following occurred: 

“Mr. Clarke: After the execution of the contract dated 
March, 1919, with Mr. Ballard, for the sale of the corporate 
stock of Preston Motors Corporation, state whethei' or not 
to your knowledge there was entered into between these 
directors and Mr. Ballard—the directors and officers—any 
understanding or agreement relative to the sale pf stock 
by the employees or officers of the Preston Motors Corpora¬ 
tion, and the payment to them by Mr. Ballard of regular 
salesmen’s commissions? 

* * # m « # I # 

The Witness: I think—my impression is there w^s a dis¬ 
cussion in regard to it, and it was decided any ope could 
sell the stock, including officers or employees, either in the 
office or at the factory, and turning their sale in and get 
their commission on it from Mr. Ballard.” ! 

That practice was actually followed out. I sold stock 
and received commissions on those sales from Mr. Mallard. 
The payment of commissions to me on the sales :J made 
was known to all of the officers and directors of the corpora¬ 
tion. At the meeting when this arrangement was discussed 
all of the officers and directors were present; Mr. Hugger, 
Mr. Gies and Mr. Moore were present, but I do notnemem- 
ber if any others were present at that meeting. 

When Mr. Orr first approached me relative to the 

186 organization of the corporation, or shortly therafter, 
and prior to the issuance of the charter, he discussed 

with me the question of who was to have charge of the sale 
of the stock. Mr. Orr came to Montgomery abput that 
time and discussed with me to act as fiscal agent:for the 
company, and I declined to be the business agent and did 
not hear from, him for some time after that. 
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I was a director of the corporation in May, 1920, shortly 
after the stockholders meeting in May, 1920. I think I was 
present at the directors meeting where Mr. Ballard’s sec¬ 
ond contract with the corporation for the sale of stock was 
taken up by the Board of Directors. I remember its terms 
being discussed between the officers and directors of the 
company there. To the best of my recollection all of the 
directors were present and discussed the new contract to 
be made with Mr. Ballard, and I believe I remember that 
such a contract was made. These contracts were in a place 
available to all stockholders and open to inspection and ex¬ 
amination bv them. 

I know quite a number of employees or officers who sold 
stock on commission for the company. That was a matter 
of common knowledge among the employees, the officers and 
the directors. 

On cross-examination the witness testified in substance 
as follows: 

“Mr. Underwood: State the scope of the arrangement 
you mention as having occurred between Ballard and the 
company through its officers and drectors, concerning which 
you have just been testifying. 

The Witness: It is just embodied in the contract that 
salesmen were to get 20 per cent in selling stock; that is, 
employees or salesmen—frequently they would find some¬ 
one who wanted stock. In fact they were inquiring 
187 everywhere.” 

The Witness, continuing: That held good in every con¬ 
tract, that anyone could sell stock providing they made the 
sale and brought the application in with the remittance. I 
do not recall just what difference existed between the two 
contracts with Mr. Ballard. The expiration of one involved 
so many shares of the stock to be sold. The first contract, 
I presume, lasted about a year. I think the second contract 
was just a renewal of the first one, covering more shares of 
the stock to be sold and more territory. The terms were 
not changed at all except in respect to the number of shares. 
These are the only two contracts between Ballard and the 
company that I remember. So, when I was speaking about 
the second contract, I had in mind the renewal of the first, 
and did not mean to give the idea that there was a subse- 
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quent arrangement that changed the terms of the fitst one. 
The second contract just covered additional territory and 
additional shares of the stock. So far as I knew, Jlkfr. Bal¬ 
lard did not try to use any influence on me. I did Hot live 
in Birmingham. I lived in Montgomery until 1921. I con¬ 
sidered Mr. Orr the master mind. He made the suggestions 
we were to carry out. I just figured he knew what,he was 
doing and his plans and ambitions were for the best. 
He stated to me what I should do. I was a director of the 
corporation from an early date. I do not recall that I held 
the presidency, vice-presidency or any such office apart 
from the directorship. I was simply a director. 

I recall attending the meeting at which the original con¬ 
tract wdth Mr. Ballard, the written agreement respecting 
his sale of stock as fiscal agent, was entered intoL That 
was an early date. My memory is very vague on th^ length 
of time during which I attended meetings, but I Suppose 
I attended them regularly. I was not a director wjien the 
corporation became insolvent. I resigned thie direc- 
188 torship in March, 1922. Mr. Ballard left in the fall 
of 1921. I do not know the circumstances of his 
severing his connection with the corporation, unless jnst a 
disagreement—he became dissatisfied. He did not have any 
disagreement with me, and did not, that I recall, state at 
any directors meetings that I attended that he was in dis¬ 
agreement with the company. My expression was, though, 
that he was dissatisfied with the progress the company was 
making and decided he would give up his contract and 
move. I always thought that he gave up his contract, but 
that was just an impression. I was not here at the time. 
I was on the road. I came in the office and learned that 
he had given up his position. Mr. Ballard and his salesmen 
sold a good many thousand shares of stock. 

(Witness was shown a copy of the contract of March 25, 
1919 and was also shown a copy of the form of agireement 
used by the defendant in contracting with sub-agents which 
the witness identified.) 

The witness, continuing: I was not in the office of the 
corporation except when they called a meeting, about once 
a month. I live in Montgomery. I did not knowl at that 
time how remittances were made to the corporation by sub- 
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agents, except the way I made il’em myself when I sold 
stock. I think I sent them to Mr. Ballard. I think the sub¬ 
agents all through the Southern States were making their 
remittances either to the company or to Mr. Ballard, which¬ 
ever they were instructed to do. I do not remember which, 
but I think I knew at that time. 

I never did check Mr. Ballard’s accounts. I suppose the 
directors checked his accounts in the directors meetings, so 
far as having a bookeeper come in and make a report on 
hovT many shares of stock had been sold and how much 
money received. I left to the Executive Committee the 
question of whether Mr. Ballard was remitting the amount 
he should have remitted. I was a director some time 
189 before I served my connection with the company. I 
was a stock salesman, a sub-agent of Mr. Ballard, and 
I remitted to Mr. Ballard. I do not know' that I did it all 
the time. The point was to get them to the company. They 
were made out in the company’s name and I w'ould mail it 
to the company. I presume M. Ballard got it and handled 
it the regular way. Sometimes I remitted to Mr. Ballard; 
that is, when he w’as in the office I would remit to him, 
and when he was out I would remit to the company. My 
commissions were paid by check, some from Mr. Ballard 
and some from the company. Mr. Ballard had money de¬ 
rived from the sale of stock, and when he paid my commis¬ 
sions on account of stock subscriptions he paid them wdth 
money coming from me. I do not know' whether he was 
handling company money or whether he had received his 
commission under the contract and paid me my part of the 
commission. The checks received from purchasers of stock 
which I sent him were made out to the company. I do not 
know how he handled them. If I got Liberty bonds I sent 
those along when I remitted to Mr. Ballard, in my capacity 
as stock salesman. I knew' nothing, except in a general way, 
about w'hether Mr. Ballard cashed the remittances I sent 
him or could cash them if he wanted to; I left that up to 
the Executive Committee, w'hich was composed of Mr. Orr, 
Mr. Skinner and Mr. Driver. They were in charge of the 
office and stayed there all of the time; I came in about once 
a month. All I know about Mr. Ballard ceasing his connec¬ 
tion with the company in 1921 is just the impression that 
he was dissatisfied. I do not know anything, and did not 
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i 

hear anything, about a check being made of any of his ac¬ 
counts, to see whether he was paying back to the company 
all that he owed them. The management of thel concern 
was left almost entirely to the Executive Committee, and 
if anything of prime importance had happened during the 
month when they called a directors meeting th^y would 
bring it up and discuss it among the directlors, who 
190 would come from the different parts of the state. 

The Secretary and Treasurer, Mr. Orr, was the or¬ 
ganizer of the company. I just thought he was willing 
to abide by the correctness of the account as the auditor 
and bookkeeper kept him satisfied of it. If he vtas satis¬ 
fied with Mr. Ballard’s accounts being up to datg, he was 
the chief one interested in it. If there were anything wrong 
he would surely find it out. When Mr. Ballard ceased his 
connection with the company Mr, Orr reported to the direc¬ 
tors that Mr. Ballard had closed his account with them. 
I do not remember how much money Mr. Orr said he had 
gotten from Mr. Ballard, nor do I recall having! seen the 
figures. If there was a settlement with Mr. Ballard at 
that time I do not know what the terms of the settlement 
were at all, except that I know that there was a satisfactory 
settlement. I do not remember what meeting that was; it 
was probably immediately after he left. All that I was con¬ 
cerned about was that Mr. Orr and Mr. Skinner wiere satis¬ 
fied. I felt that Mr. Skinner, being President, ivould be 
in possession of the facts, and if they were not right he 
would straighten them out. This was the attithide also, 
judging by what they did in the directors meetings, of Mr. 
Gies and Mr. Hugger and all the other directors, other than 
Skinner, Driver, Orr and Ballard. They did notj pay any 
more attention to those details than I did. I would come 
in when I was called to these directors meetings, where we 
would discuss the profits of the company and what they 
were doing, and vote on resolutions presented. ! Mr. Orr 
was the moving spirit. He would present the resolutions, 
or Mr. Skinner or Mr. Driver would. I never presented any 
resolutions, and I do not recall whether Mr. Hugger, Mr. 
Gies or any of the other directors presented such resolu¬ 
tions. Mr. Hugger is in the contracting business^ Mr. Gies 
is in the lumber business, and Mr. Moore is cashier of a 
bank. Those are all the directors that I am familiar with. 
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I took the say-so of Mr. Orr and the other members of the 
Executive Committee Mr. Driver and Mr. Skinner. 

191 I frequently talked over with them the affairs of the 
company and satisfied myself that things were com¬ 
ing on ail right—all three were satisfied. If all three were 
satisfied that everything was all right I was satisfied and 
did not make anv further check than that. 

I owned various amounts of stock in the Preston Motors 
Corporation at different times. When the company was 
organized I was a stockholder and director. I believe I 
had 10 shares at that time, the i>ar value of which was 
$100. I think it was common stock. I bought some later 
on, paying par for it, less commissions. Liberty bonds 
were accepted from purchasers of stock at par. I do not 
think I was ever paid any Liberty bonds in commissions, 
unless I was willing to accept them at par. That was not 
a condition imposed; I do not think it was ever mentioned. 
I do not know whether the officers were paid their salaries 
in cash, by check or in Liberty bonds, except that I know 
they were not paid Liberty bonds very often. I do not 
know whether notes received from purchasers of stock 
were paid to any of the officers as part of their salary, nor 
whether these notes were discounted at the bank to raise 
money for the company, nor whether they were sold at par. 

Mr. Orr was the principal mover in organizing this com¬ 
pany. I did not see Mr. Ballard in those days. I first met 
him some time after the company organized, at the office. 
I think Mr. Ballard was elected a director without his 
knowledge at one time. I do not think he ever served. I 
saw him in directors meetings sometimes, but I suppose he 
came in as fiscal agent and they wanted to discuss some 
matters with regard to his contract and his work. I do not 
remember his being elected, nor his resigning. I did not 
know anything about the Preston Motor Car Company, ex¬ 
cept the names of the fellows who were running it. I think 
Preston Motors Corporation at one time exchanged 

192 stock with the old organization of the Preston 
Motor Car Company. I did not know anything 

about the Preston Motor Car Company when these ex¬ 
changes were going on. 
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Whereupon, the folhA.ing proceedings were had: 

Q. Did you get any benefits in the way of stockj or any 
other consideration on account of acting as director? 
(Objection omitted.) 

A. None whatever. 

Q. Have you got a contract, as sub-agent? AL Yes,— 
stock salesman. 

Q. That was all you got? A. Yes. sir. 

Q. For being a director? A. Yes, sir. 

I cannot say that I know anything about the balance sheet 
of the Preston Motors Corporation. I remember having 
seen the item of $50,000 for blue prints in the statement. 
I knew all during the time that I was a director the figures 
at which the real estate was being carried on the books of 
the company. 

To the best of my recollection two or three dlividends 
were declared while I was a director, the directors stating 
that earnings had been made which justified the' declara¬ 
tion of the dividend. Mr. Orr and Mr. Skinner told me that 
earnings had been made and then I voted for thesp resolu¬ 
tions to pay the dividends. That was as much as I knew 
about it, and I did not inquire any further. I do not recall 
that the}’’ told me how earnings were made. 

I do not know anything about an agreement between Mr. 
Ballard and Messrs. SHnner, Driver and Orr that Mr. 
Ballard would split his commission four ways between them 
after deducting salaries and so forth. If such an agree¬ 
ment existed, T did not know anything of it, individually or 
as a director. Today is the first information I hav^ respect¬ 
ing such an agreement. So long as I was a| director 

193 of the company I never heard of such a thing or any¬ 
thing similar to it, or any arrangement involving the 

split up by Mr. Ballard of his commission with I Skinner, 
Driver and Orr. I do not know whether they paid anything 
between one another and do not know if they had apy settle¬ 
ment when Mr. Ballard left the company. I do not know 
of any authority to make a settlement, or anything in con¬ 
nection with it. So far as I knew, that original aigreement 
with Mr. Ballard, or the renewal of it alon^ the lines 

194 I stated before, was in existence during the time he 
was fiscal agent of the company and in charge of 
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the sale of stock. I heard of this corapany having associate 
directors. They were men appointed throughout the terri¬ 
tory to sort of look after the interests of the company in 
that particular territory; to foster the sale of cars, trying 
to get them introduced in their territory; to come to the 
factory once in a while and find out how conditions were 
and go back and tell the stockholders. They would come 
to the factory and look it over. I think I was there when 
some of them came in. They were appointed sometime in 
1921. They were business men in both small and large 
communities. We had some here in Birmingham. They 
did not sit in the directors meetings. They would come 
in and talk to the President, to the Secretary and Treas¬ 
urer, to the foreman of the plant, and get infonnation 
about the sales of the cars, building of cars, and things like 
that. I do not know that there were any particular induce¬ 
ments made to these people to be associate directors. They 
got no more discount on cars they bought than any other 
stockholder, I suppose the object of having them was the 
use of their names as prominent citizens. The community 
knows its leading citizens, the assumption being that they 
would know something about the business of the company 
and how it was conducted. When I was a sub-agent selling 
stock I sometimes referred to these persons in the com¬ 
munity who were associate directors, in my conversations 
with prospective purchasers of the company’s stock. 

I think the rate of dividend paid on the preferred stock 
was 2% per cent quarterly. I had never been a director of 
a corporation before; the Preston Motors Corporation was 
my first corporation. I thought I paid attention to the 
corporation. I had implicit faith in the management of 
the company up until 1921. After that I had implicit faith 
in their honesty but not in their management. I did not 
feel that they were big enough for the job they had. 
195 I relied on them. I constantly inquired about the pro¬ 
gress of the company from Mr. Orr and Mr. Skinner, 
and their reports being favorable I thought everything was 
fine. 

On redirect examination the v,fitness testified in substance 
as follows: 

I think I am familiar witii the business standing of 
Messrs. Hugger, Gies and Moore in their communities. Mr. 
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Hugger lives in Montgcniery and is a member ofi the firm 
of Hugger Brothers, engaged in the construction business. 
He stands very high in a business way and his | financial 
operations amount, I would say, to $1,000,000. iMr. Gies 
is a very prominent lumber man and his financial rating I 
would say is about $500,000. ]\Ir. Aloore is a bank cashier 
at Marion, Alabama, and I think his standing in | the com¬ 
munity is very good. I do not know him very well. I am 


familiar with the signature of R. A. Skinner, 


formerlv 


President of the Preston Motors Corporation, and the sig¬ 


nature of Preston Orr, who was Secretary. I think that I 
remember that at the stockholders meeting to ^Larch 18, 
1920 the capitalization of the corporation was increased. 

With reference to my testimony concerning my making 
returns on subscriptions to Mr. Ballard and to the corpora¬ 


tion, I presume my case to be a little different, because I 
knew all of the officers of the company. Being a| director, 
I felt that my sending in subscriptions would receijve proper 
attention, no matter which one I would send it to. I I do not 


remember whether I sent it to Mr. Ballard or to the Com 


pany. ; 

With reference to the understanding among the directors 
that Mr. Ballard could pay salesmen’s commissioins to any 
officer or employee of the company who sold stock for him, 
about which I have testified, I cannot remember! just how 
the thing came up; but the working agreement, the 
196 thing that was actually done, was that anyone could 
sell stock, turn in the su})scrription with the remit¬ 
tance, and get a commission on it—officers, direbtors, em¬ 
ployees or salesmen. I know as an actual fact that it was 
the practice that Mr. Ballard paid salesmen’s commissions 
to other officers and employees of the company. I know 
he did it in my case, and, while I would not say specifically 
that he made payments to other officers for stobk sales, I 
am quite sure he did. That practice was knoiwTi to the 
Board of Directors. My opinion is the mattei- was dis¬ 
cussed and decided that Mr. Ballard could pa\| the com¬ 
mission to employees, salesmen and officers. That is my 
best recollection. That was after this contract of 1919 was 
executed. 

As a director I acted independently myself, biit I always 
listened to Mr. Orr’s explanation of his plans, if they 
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appeared feasible and workable to my mind I decided the 
question that way. I respected Mr. Orr’s judgment. In 
May, 1921 I was in Tennessee. 

On recross-examination the witness testified in substance 
as follows; 

I have no positive recollection as to the approximate date 
of the directors meeting where the discussion occurred and 
the decision was reached that anybody could sell stock and 
get a commission. I do not know what year it was in, ex¬ 
cept that it must have been very early in the history of the 
organization, because that seemed to be the practice from 
the beginning. I remember the discussion, but I do not 
remember when it was; what is meant was simply that any¬ 
body could sell the stock and Mr. Ballard could get his com¬ 
mission, and the person who sold the stock could get his 
commission too. 

I do not remember when the renewal of Mr. Bal- 
197 lard’s original contract took place, but I remember a 
discussion coming up at a directors meeting on the 
second contract, which was passed on favorably. If that 
is correct it would show in the minutes. I have always 
had the impression that it was passed on. 

Mr. Moore was cashier of a bank, I think the First 
National Bank of Marion, which is a small country town. 

I resigned as a director in January, I think, 1922. My 
reason for resigning was that I had lost faith in the manage¬ 
ment of the concern and did not see how it could succeed at 
its then capacities; which I told them in my letter of resig¬ 
nation. 

On redirect-examination the witness testified in substance 
as follows: 

I remember very clearly that there was some discussion 
of the second contract, but the details I do not remember. 

The deposition of Joseph Gies, a witness on behalf of 
defendant, was offered and received in evidence, and is in 
substance as follows: 

My name is Joseph Gies; residence 10 Caroline Street, 
• Montgomery, Alabama; retired. I was connected with the 
Preston Motors Corporation. About the year 1920 I pur- 


T. M. COXE, TKUSTEE, VS. JAMES L. BALLARD. : 157 

chased about $3,000 worth of stock in the Preston Motors 
Corporation and was afterward elected one of the directors. 
Mr. James L. Ballard did not have anything to do with my 
becoming connected with this corporation. If he had any¬ 
thing to do with organizing and promoting the corfioration 
I do not know it. I never heard his name mentioned in 
that connection. He was stock salesman afterwards, but 
I do not think he was one of the promoters. I became ac¬ 
quainted with him at one of the meetings, but cannot say 
just what date that was. I was a director of the 
198 corporation. During the time I was director Mr. 

Ballard did not, either by writing or by word of 
mouth, say or do anything tending to influence orl control 
my official acts as a director of the company, or which did 
in fact influence or control my official acts as said director. 
I do not know of anything said or done by him tending to 
influence, or which did influence, the official acts of atiy other 
officer or director of the company. I do not retnember 
whether I was present at the stockholders meeting I held on 
March 13, 1920, or at the meeting of the Board of Direc¬ 
tors held May 19, 1920. 1 may have been elected a direc¬ 
tor at the latter meeting. I do not know whethei* I was 
present at the meeting at which I was elected a director or 
not. I do not think I was elected for any set term. I do 
not know whether I was elected to fill the unexpiredi term of 
a director or to fill a directorship newly created; and if I 
was elected to fill the unexpired term of a director I do 
not remember who he was or how the vacancy occurred. 

j 

On cross-examination the witness testified in substance 
as follows: 

I 

I do not know of my own knowledge that Mr. Ballard did 
not have anything to do in organizing or promoting this 
corporation. If he did have anything to do with it, I do not 
know it. I have no means at aU of knowing whether he 
had anything to do with the promotion or organization of 
the company. During the six months preceding Mardi, 
1919, I resided at Montgomery, Alabama. I went to Bir¬ 
mingham to a Board of Directors meeting there every month 
at first, but later on it is my impression that we went to 
Birmingham, Alabama every two months, or on call. I had 
no other business in Birmingham; I was generally with 
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Preston Orr at meetings. He ca’r.o to Momtgomery occa¬ 
sionally, but I had nothing to do with him on those visits. 
If James L. Ballard and Preston Orr, during the six 
months preceding March, 1919, conferred frequently 

199 concerning the promotion or organization of the 
corporation, I do not know it. I do not know whether 

or not James L. Ballard was an original subscriber to the 
stock of Preston Motors Corporation. I do not even know 
it as a fact that he had any stock, but I presume he did, 
inasmuch as he was a director. I was not at any time a 
member of the Executive Committee of Preston Motors 
Corporation; at least I do not remember it. It seems to me 
all the members lived in Birmingham. I w-^ a director of 
Preston Motors Corporation. I do not know the date on 
which I was elected a director, nor the length of time I 
served as such; the minutes will probably show'. I think 
I served from the time I was elected until the company 
went into bankruptcy. I do not know whether I was present 
at the first meeting of the Board of Directors on March 25, 
1919, nor whether I voted for the members of the Executive 
Committee then elected. If I was present I voted with the 
rest of them. I do not remember whether I voted to dele¬ 
gate the powers of the Board of Directors or any of its 
powder to the Executive Committee. I think I was pres¬ 
ent at a special meeting of the Board of Directors on 
March 12, 1921. It seems to me that I voted for a resolu¬ 
tion of the Board of Directors, leaving it to the discretion 
of the Executive Committe as to whether or not the price 
of the preferred stock of the corporation, not theretofore 
issued or sold, should be advanced, and if so, when and howr 
much. It seems to me I voted for some such resolution. 
The minutes will show. I do not remember whether I was 
present at a special meeting of the Board of Directors on 
April 21, 1921, or whether at such meeting I voted for Ib.c 
passage of a resolution increasing the limitation upon the 
borrowing powers of the Executive Committee from 
$100,000 to $150,000. If the minute book of the Preston 
Motors Corporation contains statements that I was present 
at the meetings of the directors held on March 25, 1919, 
March 12, 1921 and April 21, 1921, I believe the minutes 
to be correct. If the minute book states that I 

200 was present at a meeting of the Board of Directors 
it is probable that I was present; and if the minute 
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book records the passage of a motion or resolutioii at a 
meeting of the Board of Directors at which T was present, 
and states that the passage of such resolution or niotion 
was by unanimous vote, it is probable that I voted for 
the passage of such motion or resolution. I do not know 
whether there was any requirement by the corporation that 
the Executive Committee report to the Board of Directors 
the actions taken by said Oommitte under the authority 
delegated to it. I do not know of any provision reqiiiring 
such a report. The directors were supposed to meet every 
month. Afterwards thev met everv two months. T do not 
know how manv meetings thev held in all. I do not think 
I was up there over five or six times. I believe I was at 
every one of them while I was a director. I do not know 
who were the members of the Executive Committee |during 
the time that I was a director. I do not know what the 
Executive Committee was doing between meetings of the 
Board, and cannot state what action was taken upion any 
single occasion bv the Executive Committee during imv in- 
cumbency as director. I do not know of my own knowledge 
that Mr. Ballard did not meet with the Executive Committee 
when they were exercising the authority delegated tb them. 
I do not know whether it was possible for the Executive 
Committee to take action upon practically all questions of 
importance, and in conformity with suggestions by Ballard, 
without reporting their actions to the directors; but I would 
not think so. I do not think it was possible for the Execu¬ 
tive Committe to act under the influence of Ballard without 
the other directors knowing of such influence. I i do not 

think he had anv influence over anv of them. I do not know 

* 1 

when Ballard severed his connection with the corporation 
as fiscal agent. I do not know whether I was a director at 
that time or not. I did not participate in checking bver his 
accounts with the corporation at or near the time he 
201 severed his connection with the corporation^ to de¬ 
termine if he owed money to the corporation. I do 
not remember whether I ever attended a meeting! of the 
Board of Directors at which an instrument in the'follow¬ 
ing terms was authorized or ratified by the Board of Direc¬ 
tors: “Received of James L. Ballard full and satisfactory 
settlement of all business to date on stock sales rbade by 
him as fiscal agent for the Preston Motors Corporation.” 
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I do not remember whether the E.:ecutive Committee ever 
reported to the Board of Directors the execution of such 
an instrument in behalf of the corporation. I did not know, 
during my incumbency as director, that Ballard had a 
meeting with Preston Orr at Jacksonville, Florida on or 
about May 9, 1921, or that at meeting Preston Orr received 
money from Ballard for his own (Orr’s) account, and none 
for the corporation. I think Preston Orr was just a di¬ 
rector of the corporation. I do not know whether he was 
a member of the Executive Committe during my incumbency 
as director. If the minutes show it, he evidently was. I 
do not know anything about an agreement between Mr. 
Ballard, Mr. Orr, Mr. Skinner and Mr. Driver, whereby 
]Mr. Ballard was to get the commissions from sales of stock, 
pay selling expenses, then to set aside $5,000 per annum for 
himself, and set aside such amounts for Mr. Orr and Mr. 
Driver as represented the difference between their respec¬ 
tive salaries and $5,000, and then to divide the balance of 
such commissions equally among Ballard, Skinner, Driver 
and Orr. 

Mr Hugger told me that I had been elected a director, 
but I do not know that it was to fill the unexpired term of 
a director. I do not remember the date of my election as 
director. I do not know that I was present at the time of 
my election, nor do I know the terms of the resolution 
adopted by the Board of Directors in electing me as a di¬ 
rector. I do not think the resolution stated that I was 
to be elected to fill the unexpired term of a director. 

202 The deposition of Frank E. Spain, a witness on 
behalf of defendant, was offered and received in evi¬ 
dence, and is in substance as follows: 

My name is Frank E. Spain; occupation, attorney; of¬ 
fices in the Bankers Bond Building, Birmingham, Alabama. 
I have been a resident of Birmingham for fifteen years and 
was residing there in the fall of 1920, when I had occassion 
to investigate Preston Motors Corporation on behalf of the 
State of Alabama, The State Securities Commission ap¬ 
pointed me, Mr. John H. Adams, and possibly another, to 
investigate the company’s application for a permit under 
the State Securities Act to sell its stock in Alabama. The 
Act contemplated and provided that the Securities Commis- 
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sion should appoint certain assistants to make suehiinvesti- 
gation, and I was appointed pursuant to that Act. At that 
time I was furnished with the application of the Preston 
Motors Corporation to the State, and I had that applica¬ 
tion and accompanying papers with me at the time I made 
the examination. As a result of my investigation I prepared 
and submitted to the State Securities Commission a report 
of my conclusions. 

I 

(The witness identified a certified copy of the repqrt made 
by him to the State Securities Commission on September 
4, 1920, which was otfered in evidence by counsel! for the 
defendant; whereupon counsel for the plaintiff objected to 
the admission of said report in evidence. Thereupon coun¬ 
sel for the defendant stated: “I will withdraw the offer 
of the full report, and now offer in evidence the following 
extracts from the report:” Thereupon counsel fbr plain¬ 
tiff objected to the introduction of said extracts from the 
report, and the Court stated: “The full report! will be 
received in evidence and an exception will bei allowed 
203 to each side”. The said report is in words and fig¬ 
ures as follows, the extracts from the report offered 
by counsel for defendant being the six paragraphs begin¬ 
ning on line 7 of page 164 and ending on line IGlof page 
166:) 

“Law Offices of Coleman & Coleman, Spain & Fisk, 923 to 

926 First National Bank Bldg., Birmingham, Alabama. 

September 4thi, 1920. 

State Securities Commission, 

Montgomery, Alabama. 

Gentlemen : 

In accordance with the commission issued to me! by your 
President, bearing date of July 22, 1920, directing me, as a 
special investigator and appraiser, to make a detailed in¬ 
vestigation, examination and inspection into, and appraisal 
of the Preston Motors Corporation, I herewith submit to 
you the following report: 

The Preston Motors Corporation is a body corporate 
under the laws of Delaware, with an authorized capital stock 

I 

11—4841a 
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of $10,000,000.00, the par value of each share being $10.00; 
and tliree fourths of its shares being ten per cent cumula¬ 
tive preferred stock, with the management and control of 
the corporation resting in the common stock holders. 

Of the personnel of the directorate and the executive 
officers of the company, I desire to communicate to you the 
impressions which have been made upon me from time to 
time in personal contact. By direction of your executive 
officer, I have refrained from addressing the references 
which were given, leaving this matter to have atten- 

204 tion from your offices. 

Mr. R. E. Skinner, the President of the corpora¬ 
tion, appears to be a man of unusual engineering ability. 
It appears that he was originally from Indiana; but received 
his training in the automobile business in Detroit, Michigan; 
that he was, at one time, connected with the Hudson Motor 
Company in a professional capacity, and was also one of the 
organizers and chief engineers of the Piedmont Motors 
Company, of Lynchburg, Virginia. The professional his¬ 
tory of Mr. Skinner and of Mr. James T. Driver, the Vice 
President of the corporation, is very much the same, they 
both having been associated with automobile companies in 
Detriot, Michigan and Lynchburg, Virginia. 

IMr. Skinner does not impress me as being a man of un¬ 
usual executive ability; indeed, from the large number of 
conferences which I have had from time to time with the 
executive officers and employees of the company, I have had 
only one occasion to have one extended conference with 
him, and it would appear that the direction of the company 
is in the hands of his associates. It does appear, however, 
that his genius in the designing and erection of the com¬ 
pany ’s new plant, as well as the purchase of plant number 
two, and the acquisition of plant number three; together 
with the installation of machinery and equipment therein, 
and the coordination of the whole scheme of the company’s 
operations, cannot be expressed in any way so forcefully 
as is the impression which is conveyed to the mind of any¬ 
one who makes a detailed inspection of the company’s plants 
here. 

Mr. Driver, the Vice-President and Sales Manager, ap¬ 
pears to be an aggressive business man; and the 

205 showing which he has made in the procuring of sales 
agents for the company’s cars, as well as the prepa- 
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I 

ration of a sales program, which has out-stripped the ability 
of the company to deliver, speaks well for his ability. Mr. 
Preston Orr, the Secretary and Treasurer of the company, 
has been the leading spirit in the organization and promo¬ 
tion of the Preston Motors Corporation and he| was the 
leading spirit in the organization and promjotion of 
the Preston Motor Car Company. Mr. Orr has, perhaps, 
very little, if any, technical information, ability; or train¬ 
ing. His business experience has been largely confined to 
the organization and promotion of enterprises. The fact 
that he was the leading spirit in the Preston Motor Car 
Company has aroused prejudices against him in the com¬ 
munity, which, probably, have been very greatly exag¬ 
gerated. It must be said of him however, that his aggres¬ 
siveness and his determination to overcome these preju¬ 
dices, and to make a success of the new enterprise, in spite 
of them, have been rewarded to such an extent that they 
constitute a very satisfactory testimonial of the ability of 
Mr. Orr. 

In view of these prejudices which have arisen against 
the old Preston Motor Car Company, and have been in¬ 
herited by the Preston Motors Corporation—prejudices 
which have been extended to the point of creating impres¬ 
sions which were calculated to reflect upon the personal 
integrity of the promoters, I deem it my duty to disabuse 
your minds in the very beginning of this report, if any of 
this sentiment has been reflected, or any of thede impres¬ 
sions have been created in the minds of the State Securi- 

I 

ties Commission. I have been impressed from the begin¬ 
ning with the honesty and sincerity of these men in 
206 their determination to build a successful enterprise 
upon a permanent foundation. I have been impressed 
further with the fact that the Preston Motors Corporation 
is not a promotion scheme for the sale of stock. It has 
been clearly demonstrated to me that the officers of the 
corporation have cast their lot with the corporation, for 
better or worse; and the most careful investigation of its 
operations have convinced me that, if the corporation should 
fail to succeed, it would not be due to any want of honesty, 
or any attempt at self enrichment by them; andj that they 
will be financial losers to a greater degree than anyone who 
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invests liis money in the corporation should the corporation 
fail. 

The corporation has outstanding $721,155.00 par value 
of its capital stock, of which about $40,000.00 is preferred 
stock. In addition to the stock outstanding, there has been 
sold $350,000.00 par value of the capital stock, which is 
about one-third paid for; leaving two thirds to be paid for 
in installments of two, four and six months, the stock to 
be issued upon the payment in full of the subscriptions. 
The stock liability of the company, therefore, is approxi¬ 
mately $1,070,000. The outstanding feature of the com¬ 
pany’s capital stock is the fact that it pays thirty percent 
of the purchase price of its capital stock for expenses of 
selling. This means that, out of every dollor invested in 
the company, seventy cents goes into the company’s 
treasury and thirty cents, for the cost of selling. It, there¬ 
fore, appears that, out of $1,000,000.00 (in round numbers of 
captital stock already sold) $700,000.00 has come into the 
company’s treasury. Assuming that the total capitaliza¬ 
tion of the company, aggregating $10,000,000.00, will 
eventually be sold, there will be only $7,000,000.00 to 
207 the corporation realized therefrom. It is proposed 
by the company to write off this thirty percent of 
its capital stock as fast as it is sold, to profit and loss. 

On the other hand, it is vigorously maintained by the 
ofi&cers of the company that this is not an actual loss to the 
company; that the circumstances under which the stock is 
sold fully justify the expense of sale; that the good will 
arising out of the acquisition of a very large list of share¬ 
holders throughout the South is worth in dollars and cents 
to the company a very large amount of rnoney which should 
be properly specified under the item of good will, and should 
be carried as an asset upon the company’s books in an 
amount equal to the said cost of selling its stock; and 
further, that the assets of the corporation, including the 
fruits, of the skill of acumen which have characterized their 
purchase, taken in conjunction with the enhancement 
thereof and the rising markets; all coupled with the advan¬ 
tages derived out of the proper coordination of the various 
enterprises w*hich have been linked together in one broad 
design,—it is maintained by the officers of the company that 
these considerations more than justify the statement that 
the value to the stockholders of their shares of stock rep- 
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resent par, and more than par, although the actual amount 
of money going into the corporation’s treasury is only 
seventy percent of the amount actually paid. I;Vt. 11 refer 
to this question in the latter part of this report, and under¬ 
take to analyze these considerations more fully; and, I pass, 
for the time being, to a consideration of the actual assets 
and liabilities of the company. 

208 On page four of the application, under caption 
number six thereof, is a statement of the eompany’s 

assets and liabilities, which statement is more fully ampli¬ 
fied by Exhibit N, which was furnished by the company in 
response to a letter from your executive officer, bearing 
date of July 24th, 1920. I will undertake to analyze the 
items constituting this statement of assets and! liabilities, 
this analysis being based upon the information; contained 
in the file, together with an examination of the company’s 
books in the offices at its administration building, and also 
by the cross-examination of the officers and employees of 
the company, which was obtained in extended conferences. 

The real estate and buildings of the company are carried 
on the books at $.311,355.6.3. of this item $41,|60.66 rep¬ 
resents the ground and building at plant number two; and 
$269,594.97, the ground and buildings at plant number one. 
These figures represent actual cost to the corporation; with 
the exception that the ground upon which plant number 
one was built was purchased for approximately $42,000.00. 
It was taken up on the company’s books, and is carried at 
a valuation of $84,000.00 the difference between the pur¬ 
chase price and the amount which is taken up qn the com¬ 
pany’s books being entered as a credit in the profit and loss 
account. This valuation on the company’s books is justi¬ 
fied by the company upon the statement that!, all lands 
immediately adjacent thereto, are held in the market at 
$2,000.00 an acre; that this particular forty-t\Vo acres is 
the best situated ground in the locality; that it has greater 
facilities as a manufacturing site than any other adjacent 
property; that its water supply, truekagle, evenness 

209 of surface, proximity to desirable labolr situation 
w’ith reference to high-ways (being about fjive hundred 

yards from the public streets of the city); all o^ these fully 
justify a valuation of $2,000.00 an acre, or $84,000.00 for 
the plant site. 
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Passing over the bills receivable, accounts receivable and 
cash on hand; all of which speaks for themselves, we come 
to the merchandise inventory, which is carried at $125,- 
452.80, the items of which are set forth in considerable de¬ 
tail in Exhibit N and are also included in the term ‘auto¬ 
mobile parts’, or ‘automobiles in process’. A very careful 
inspection, and cross examination of all of the company’s 
officers with reference to these items, bears out their state¬ 
ment that these inventories were likewise taken up on the 
company’s books at their cost prices, the expense of trans¬ 
portation and delivery. Moreover, I undertook to ascertain 
what is the present market value of these inventories; 
whether greater or less than when they were purchased; 
and, while I did not undertake to go into very great detail 
in this direction, the following figures were submitted to me 
by the officers, who were testifying under oath: 

300 sets, 5 to a set, of steel rims are included in this in¬ 
ventory, at $9.40 per set; whereas the present market price 
is stated to be $15.00 so that the present value of this mer¬ 
chandise is approximately sixty percent greater than when 
it was bought. 

500 motors now on hand, which were purchased at 
$160.00; their present cost of replacement being 
210 $187.00, representing a profit to the company in this 

one item of $1,350.00, or sixteen percent. 

Between this sixty percent, increase and sixteen percent, 
increase, it is stated that all of the merchandise on the in¬ 
ventory would not be valued so that it is the opinion of 
the officers of the company who testified that perhaps $40,- 
000.00 would be a conservative estimate of the enhance¬ 
ment due to the increase in replacement cost, or in other 
words, that this item of the company’s assets is worth 
$40,000.00 more than is shown on the company’s books. 

The blue prints of the company are carried at $50,355.44. 
It is stated that they did not cost the company that sum; 
it would have cost the company many times that sum to 
have the blue prints made, and their acquisition for less 
than that amount was due solely to the liberality and 
generosity of the president of the corporation. Of the 
value of these documents, I have no knowledge or informa¬ 
tion whatsoever, except that, these blue prints include the 
designs of the present factory and factory grounds, as 
well as the design of the company’s cars, including the body, 
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chassis etc., and I cannot conceive that they could be pur¬ 
chased for any such sum, if the whole work were done by 
professional engineers, practicinu’ in tlieirprofossipn as such. 
It is well known, for instance, that architects wljio prepare 
plans and specifications for dwellings and buildings of like 
character are paid from five to eight percent] for their 
work. This circumstance shed some light upoii this item 
and would seem to full justify the valuation placbd upon it. 
The machinery and equipment, valued at .$114,074.55, is, 
likewise, amplified by Exhibit N. The testinjony given 
establishes that this machinery and equipment was 

211 taken up at cost. It was stated in examiilation that 
the present replacement value is very greatly in 

excess of this amount. The testimony in this regard was so 
striking that I make no apology for extending in this report 
one or two instances: 

The Ajax Heavy-Duty up setter is carried at its cost, 
only $9,51.3.69. A file of correspondence, containing ap¬ 
proximately thirty pages of propositions and specifications 
submitted to the company, exhibited to me witlj reference 
to this one machine, the propositions coming from different 
manufacturers shows that the cost and the average price 
shown in these documents on this particular machine was 
$20,000.00. In one of the company’s plants, thefc is a 360 
horsepower turbine and a 360 kilowatt generator, which 
were purchased, and are included in the above figures, at 
$4,500.00. The company is now in the market for a du¬ 
plicate machine, to be installed along-side the present one; 
and there was exhibited to me a proposition which shows 
that the present cost of replacement of this machine is about 
$6,400.00. I 

The furniture, fixtures, shop equipment and I stationery, 
being small items, I pass them over with the statement that 
they appear, from my investigation, to have been properly 
taken up on the company’s books at their cost. The balance 
due on stock, amounting to $232,888.10, represepts the un¬ 
paid subscriptions on capital stock, which 'are to be 
paid for in two, four and six months.; Whether 

212 these items are collectible or not, I amt unable to 
say. I did go into the matter fully enough, however, 

to ascertain that, out of this $232,888.10, there is now due 
and delinquent under second installments $35,525.75, under 
third installments $36,061.50; and under fourth installments 
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$24,.320.55, making a total of delinquent payments on stock 
subscriptions of $95,907.80, which will fully appear from 
the sworn statement of the company’s auditor which I have 
incorporated in your file. As a part of the assets of the 
company, the value of this item carried as “balance due 
on capital stock” is, more or less, immaterial, however, 
since the failure to pay this sum will result in the failure to 
issue the capital stock subscribed for. In other words, the 
depreciation of the assets by the nonpayment of subscrip¬ 
tions of stock is off-set by the corresponding decrease of 
stock liabilitv bv reason of the non-issue of stock. 

I have mentioned these delinquencies for the reason that, 
in the discussion of these items purely as an asset of the 
company, it should be pointed out that any forfeitures of 
stock subscriptions on account of non-payment of the pur¬ 
chase price, will result in the increase of the company’s 
assets by the amount of the subscription already paid, less 
the commission paid to the agent. 

For the time being, I pass over the item of good will, 
which is carried at $247,542.95, with the simple statement 
that good will, as has been pointed out hereinabove, is 
carried as an asset to the extent and in the amount of the 
cost of selling the stock. In other wmrds, the actual cost 
of selling, under the company’s plan of operation, is 
treated as the purchase price of good will; and while 
213 it is charged up to profit and loss as commission on 
stock sales, it is likewise counted as an increment of 
good w'ill. 

The liabilities shown on the foregoing statement should 
be briefly passed over. The common stock outstanding, 
the preferred stock outstanding and the stock liability on 
time sales (representing partial payments already made, 
amounting to $111,795.70, together with a balance due on 
said stock subscriptions amounting to $232,888.10, above 
mentioned), represent the total liability of the company on 
account of capital stock. 

The bills payable item of $35,548.00 represents two mort¬ 
gages upon the factory site of plant number one and a note 
due the North Birmingham Trust & Savings Bank for a 
comparatively small amount. It is stated that the mort¬ 
gage liability has been tendered to the mortgagee, who re¬ 
fuses to accept it, because he stated that he was satisfied 
with the investment and preferred to draw his entire 
amount of interest until maturity. 
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The agents’ deposits for teri’itory, amounting to $17,- 
500.00, represents sums of money which have been paid by 
the agents under contracts with the company, at| arbitrary 
prices for the exclusive right to sell this company’s cars 
in given territories; and agents’ deposits for car^, amount¬ 
ing to $8,951.30, represent ten percent deposit on cars 
actually purchased by individuals under contracts, which 
have been filled, or will be filled in the near future. The 
“Salesmen Salary” item, $2,438.23, represents commissions 
earned on sales which were accompanied by Individual 
checks of stock subscribers, the payment of which com¬ 
missions is held up until the individual cliecks have 
214 been paid by the respective banks on which they are 
drawn. 

With this analysis of the assets and liabilities, Ive pass to 
a brief statement with reference to the profit and loss state¬ 
ment sho-wn on page four. In the first place, it should be 
remarked that the dividends, amounting to $19,409.89, 
should be entered opposite the preferred stock, as no div¬ 
idends have been paid on common stock. These dividends 
represent all earned dividends on the preferred stock of 
the company up to the dividend of July 1st. The quarterly 
dividend due on July 1 has not been paid. A reference to 
the trial balance for the month of June, 1920, shows that on 
the profit side of the profit and loss item, $75,161.79 is 
found. This item was arrived at as follows: 

A profit derived out of the sale of a factory site 

originally purchased and subsequently re-sold. | $2,000.00 
Eevaluation of factory site number one (herein¬ 
above fully explained) . | 42,000.00 

Blue prints and specifications donated to the cor- | 
poration by its president, and arbitrarily val- ; 

ued at . $97,000.00 

Out of which has been paid the 
following: 

Dividends on pre¬ 
ferred stock . $19,409.89 

Int. paid on mort¬ 
gage plant site No. 
one . 


2,428.32 
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The other items shown on the profit and loss statement 
are self-explanatory when taken in conjunction with 

215 the trial balance and balance sheet, and also with 
the explanations and analyses shown in Exhibits N, 

0 and P, the two latter exhibits being called for by the 
letter of vour executive officer of Julv 24th, 1920. It should 
be noted in this connection that, the profit and loss state¬ 
ment shows that, cars purchased from other manufacturers 
under specifications drawn by this company have cost the 
company $91,870.80, and have been re-sold at the price of 
$102,941.49, giving to the company a gross profit on the 
cars sold of $11,070.69. It is apparent, therefore, that the 
policy of the company in acquiring its own plants, and get¬ 
ting under way as early as possible the actual construction 
of its own cars, has demonstrated a foresight and wisdom 
of policy which is thoroughly commendable, indeed. This 
matter will be later mentioned in connection with the estab¬ 
lishment of the company’s profits. 

In all that has been said in the foregoing analysis of the 
company’s affairs, it should be borne in mind that your in¬ 
vestigator does not possess any technical information that 
would enable him to reach anv satisfactorv conclusion with 
reference to the highly specialized and technical character 
of the business of the corporation. He has, however, in 
this connection, availed himself, under the authority con¬ 
ferred bv the commission issued to him, of the services of 
Mr. John H. Adams, a mining and mechanical engineer 
of very long and ripe experience. Mr. Adams has been re¬ 
quested in his report to furnish a full and complete analysis 
of these figures, so as to particularly ascertain whether, in 
his judgment, and based upon his technical knowledge and 
experience, they represent a true condition of the 

216 company’s affairs. In other words, it is my purpose 
to point out that this report is made from the view 

point of a lawyer and an accountant; whereas, Mr. Adams ’ 
report, which is embodied in a separate document, is the 
work of an engineer. It should also be further stated that 
I have purposely refrained from accompamung Mr. Adams 
on his inspection, in order that the impressions gained by 
him and embodied in his report should represent his in- 
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dependent judgment, unaffected by any conclusions! or im¬ 
pressions that I may have gained. 

All that has been said up to this point in this | report, 
and all that is contained in Mr. Adams’ report, comprises 
a review of the condition of the affairs of the company by 
an engineer, of its physical properties, and also fjom the 
standpoint of an auditor’s or business man’s analysis of the 
condition shown by the books of the corporation. 

I now pass to the question of the title which the company 
owns in and to its properties. It has been said ini the be¬ 
ginning of this report that the company has properly and 
regularly organized under the laws of the State cif Dela¬ 
ware. Its board of directors, acting under the authority 
contained in the charter, have elected an executive com¬ 
mittee, charged with the administration of the affairs of 
the company in conjunction with the executive officers. I 
have asked these gentlemen to furnish me with evidbnces of 
title to the physical properties of the company and par¬ 
ticularly its real estate. The property on which plant num¬ 
ber one is built is owned in fee simple by the corpjoration, 
encumbered only by the two comparatively small mort¬ 
gages, aggregating $30,000.00, which have beien here- 
217 tofore discussed, under the item “bills payable.” 

I have requested the company to furnish me with the 
title opinions of its attorneys, Messrs. Chamblee & Cham- 
blee, which I have embodied in, and made a part of, your 
file. 

The title to plant number two requires some explanation. 
The legal title to this property is in the American Forgings 
Company, which company contracted, on the 26th day of 
November, 1919, to sell the same to Mrs. Adelphia; Brown; 
all of the purchase price being paid except $q0,000.00, 
which was to be paid in ten monthly installments of $5,- 
000.00 per month. All of these installments have now been 
paid, except two. Mrs. Brown, in turn, transferred all 
of the rights, privileges and benefits conferred upon her by 
the said contract of sale, to the Preston Motors Corpora¬ 
tion, in exchange for $100,000.00 of the capital stopk of the 
company, ($95,000.00 preferred, and $5,000.00 common), 
and, as a part of the said contract with the Preston Motors 
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Corporation, obligated herself to pay off and discharge the 
$50,000.00 which was owing by her to the American Forg¬ 
ings Company. As security for the performance on her 
part of this obligation, she deposited, under a separate 
agreement with E. A. Skinner and J. T. Driver, the Presi¬ 
dent and Vice-President, respectively, of the Preston 
Motors Corporation, $62,500.00 of the preferred stock of the 
Preston Motors Corporation, upon the condition that this 
stock should be surrendered to her at the rate of $6,250.00 
of stock for each $5,000.60 of encumbrance that she should 
pay off and remove from the property; so that, at the pres¬ 
ent time, the only encumbrance remaining on the property 
is $10,000.00 unpaid purchase price, as aforesaid, which 
is owing by Mrs. Browm to the American Forgings 
218 Company, and is to be paid by her. And, as security 
for this perfonnance on her part, the Preston Motors 
Corporation holds $13,000.00 of her preferred capital stock 
in the company. I had copies of these three contracts pre¬ 
pared and placed in your file for your inspection and ex¬ 
amination, should you desire to do so. 

The foregoing conclusions complete my report in every 
particular, except a consideration of the amount of the com¬ 
missions and expenses, of selling and disposing of the com¬ 
pany’s capital stock, to which I now pass. 

It is readily apparent, upon a careful consideration of the 
question, that any corporation now proposing to dispose 
of its capital stock (or, for that matter, its bonds), is con¬ 
fronted with a very expensive money market. Even the 
largest corporations in the country are obliged to float bond 
issues with large rates of interest and sell their bonds at 
considerable discounts. Moreover, to bring the question 
home, to this county, the county of Jefferson has been un¬ 
able to dispose of a $5,000,000.00 bond issue, wdthout the 
necessity of making very large concessions to investors. 
Bearing these conditions in mind, and considering the fact 
that the sale of the stock of the Preston Motors Corpora¬ 
tion is being made in small amounts to investors in all 
parts of the South, it is not difficult to understand why it 
becomes necessary to expend as much as thirty percent, of 
the company’s capital stock in its sale and disposition. 
Indeed, it is the opinion of your investigator that it could 
not be successfully done for a smaller commission. 
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The question, therefore, arises: Does this plan of stock 
selling come within the purview of subdivision three of 
Section Six of the Act, so as to constitute an ‘nn- 

219 lawful dissipation of the funds of the enterpHse or 
business.’ 

It is my opinion that such is not the case. In tlie first 
place, I concur in the opinion that, with a very; large 
number of stockholders living in all of the southern states, 
kept in proper touch and relationship with the company in 
which they have invested, there arises out of this very con¬ 
dition itself a good will, which cannot be accurately 
measured in dollars and cents; but, in this case, there is 
even a stronger tie that moulds the relationship of stock¬ 
holder and corporation. With every sale of capital stock, 
the prospective share holder obtains a certificate,! which 
entitles him, or his assignee of the certificate, at apy time 
within three years, to purchase directly from the factory, 
a Preston Motors car at a discount which represents a 
considerable part of the ordinary sales agent’s profits; and 
the company’s contracts with its sales agents are sO; drawn 
as to permit the company to make these sales withojat obli¬ 
gating itself to pay any commissions to the agents con¬ 
trolling the territory in which such sales are made.i 

It, therefore, follows that a part of the thirty percent, 
which is paid for the selling of the stock, is saved to the 
corporation by its method of selling its cars directljj' to the 
stockholders. And, while the amount of this economy can¬ 
not be anticipated, it must, nevertheless, be a substantial 
amount. 

A further consideration, which, in the opinion | of the 
writer, justifies the payment of this large commission, is 
the fact that, the investment of $7,000,000.00 wisely and 
judiciously spent in the erection of a thoroughly 

220 modem manufacturing establishment, so as tp found 
and equip a successful automobile manufacturing en¬ 
terprise, will certainly result in a net worth of a value much 
greater than the actual money invested. The program 
which has been thus far carried out by this corporation has 
made long strides in this direction. The report lof Mr. 
Adams indicates that the conipany’s plans are thorough¬ 
going and comprehensive. Having in mind, therefore, the 
element of hazard that must accompany any business ven- 
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ture, and borrowing unforseen difficulties, it is the opinion 
of the writer that it would be unwarranted and unjust for 
this commission to hold that the payment of the commission 
of thirty percent, for the sale of its capital stock, under all 
of the circumstances in this case, constitutes an unlawful 
dissipation and misapplication of the company’s funds. 

The calculations of the company as to the demand for 
its cars are based upon the sale of territory and the con¬ 
tracts already entered into with distributors, together with 
the bona fide sales, against which substantial deposits have 
already been received as security for its cars. Its esti¬ 
mates as to the costs of production and the profit to be de¬ 
rived out of its sales appear, to my inexperienced mind, to 
be thorough. I have asked for a fuller and more detailed 
explanation of these figures, which has already been fur¬ 
nished me, and which has been incorporated in your files. 

We must assume, based upon what we have been shown, 
that these figures represent the best expert judgment which 
can be brought to bear upon this problem. If these figures 
are well taken (and it appears that reasonable off-sets have 
been allowed to take care of unforseen contingen- 
221 cies), then it would appear that the company will 
be able to realize out of the sale of its ears a sufficient 
profit to pay dividends upon its stock. 

In conclusion, the writer desires to point out that, in his 
opinion, this commission cannot undertake to guarantee the 
successful outcome of every enterprise which it authorizes 
to dispose of its securities in this state. The object and 
intent of the statute does not appear to require this. If 
the writer be correct in his view of the legislative intent in 
the enactment of the ‘Frauds and Imposition Act’, the 
purpose of this commission is to guarantee to investors a 
reasonable supervision, direction and control over the se¬ 
curities which it validates; to eliminate frauds and imposi¬ 
tions, and to restrict, as far as may be possible, by careful 
foresight the improper and unlawful conduct of the busi¬ 
ness of such enterprises. 

If this view be correct, then your investigator is of the 
opinion that the Preston Motors Corporation is qualified 
within the meaning of the act, to sell its securities in this 
state. 

In conclusion, the writer desires to say that he approached 
this problem with an open mind; but, nevertheless, with 
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serious misgivings. This arose from the prejudice^ which 
have been mentioned in the aforepart of this report. He 
was greatly concerned lest, by foresight, or omission, this 
commission might inadvertently subject itself to criticism 
in authorizing the sale of these securities. The^e mis¬ 
givings, however, have been absolutely dissipated ajt every 
step of this investigation, by reason of the fact that the 
writer has found that good faith has been demonstrated by 
the officers and directors of this company in the ex- 

222 penditure of the company’s funds; he has been im¬ 
pressed with the far-sighted and careful judgment 

that has characterized the company’s program upl to the 
l^resent time, and by the honesty of purpose which has been 
evident throughout the work which has been thus far car¬ 
ried on by the company. It is his belief, therefore, that the 
permit should be issued. 

All of which is respectfully submitted. 

Very truly yours, 

(Sgd.) FEANK E. SFAIN. 

FES:H.” 

The Witness, continuing: At the time I made this; investi¬ 
gation and report the only personal acquaintance or knowl¬ 
edge that I had of the personnel of the Preston Motors Cor¬ 
poration, its officers and directors, was that which I ac¬ 
quired in the course of the investigation. So far asjl recall, 
I had never met them personally before that time. The com¬ 
mission that was issued to me contained authorization to 
employ the services of an engineer for my assistance, and 
I employed Mr. John H. Adams in that capacity. His pro¬ 
fessional standing as an engineer at that time I should say 
was very high. He had been practising engineering in Bir¬ 
mingham since the earliest days of Birmingham. ; My in¬ 
formation is he had been here thirty odd years. That is his 
general reputation in Birmingham. 

On cross-examination the witness testified in substance 
as follows: 

My report was based upon the application of the; Preston 
Motors Corporation as it was presented to mje at that 

223 time. I do not recall how many pages there were in 
that application. The basis of my report wa^ largely 
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the facts stated in the application of the Preston Motors 
Corporation. I could not tell you exactly what entered into 
my conclusions, other than I have stated in the report. All 
I can give you is a general recollection of what was the 
manner in which I jnade the investigation, and throughout 
the report I qualified my conclusions by limiting myself to 
the information which was furnished me by the company 
and by the experts whose judgment I was relying on, and 
I also qualified myself to answer those questions which the 
veiy letter of the State Securities Act itself made it neces¬ 
sary for me to consider. I knew at that time that there had 
been a prior company of a similar name undertaking a simi¬ 
lar enterprise. I am unable to say how much of the proper¬ 
ties of the Preston Motors Corporation it had acquired 
from this predecessor, and I do not now find in my report 
anv line of demarcation which would enable me to say what 
properties the new corporation acquired from the old. I 
made no investigation as to what connection, if any, Mrs. 
Adelphia Brown had with Mr. Skinner, Mr. Orr or Mr. 
Driver, other than I have stated in that report. My in¬ 
formation as to what the company actually paid for grounds 
and buildings came from three sources: from the application 
itself, where any information was contained therein; or 
from the books of the company, if I did not find the informa¬ 


tion I needed in the application; or from interrogation of 
the officers of the company if I did not find the figures in 
the books. That is true largely of the other figures in my 
report. I stated in the report that they were carried on 
their books and again I would say their oflScers represented 
them to be so much. In other words, under the appropria¬ 
tions available, which under the; state securities law was 
very limited, I did not have the assistance which would be 


necessary for accurate figures. I did not have the assistanc 
of an auditor. I was engaged in the practice of \a^ 
2w4 and had never had any experience in appraising o 
buying or selling plants for the manufacture of autc 
mobiles So far as I know, Mr. Adams had had no experi 
ence either in the construction or the operation of an autc 
mobile factory; it was a new enterprise in the South I d 
not recall of my independent recollection how many thor 
sand dollars worth of stock the applicants desired to sel 
My recollection about the matter that they were aeKn 
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for permission to sell considerably less than the "whole of 
their shares in the State of Alabama, and that A\as the on > 
part of their selling that my investigation referred to. I 
have the figure of $100,000 worth of stock in my mmd, but 
I could not say positively. I made several investigations 
for the Securities Commission at that time. I think; the ap¬ 
plication at that time was for $100,000, with the expectation 
of asking for additional permits and additional units. So 
far as my investigation showed, neither Mr. Skiniier, Mr. 
Orr, Mr. Driver nor Mr. Ballard were men of means, and 
it was my information that they were seeking to launch this 
enterprise by securing money from the public by selling 
stock. I had not knowm of any successful enterprise con¬ 
ducted bv anv of them. On the contrarv, mv recollection is 
that I made a statement in my report that in one of their en¬ 
terprises they had been unsuccessful and that the Presi¬ 
dent, Mr. Skinner, did not impress me as a man of unusual 
executive ability. I believe I stated in the report that Mr. 
Orr was an aggressive business man. I do not think I went 
further than that. I did not state in w-hat line of business 
he was aggressive. I stated that his business experience 
had been largely confined to the organization of enterprises, 
and my recollection is that he was at that time connected 
with the sale of stock of this company; that was his field 
of operation. The only information I had as to whether he 
had been connected with the sale of stock of other companies 
was derived from him or other officers of the com- 
225 pany. I do not recall which one of those enterprises 
he promoted by the sale of stock were unsuccessful 
and wiiich were successful. T do not know that most of them 
wmre successful. I met IMr. Ballard, Mr. Orr bnd Mr. 
Driver at that time. The statute laid down certain tests 
w’hich a corporation must comply with in order to have a 
permit. There was delegated to me the task of applying 
those tests to this corporation upon the evidence wffiich'was 
submitted to me by the officers of the corporation, aiid in the 
discharge of that task I interviewed Mr. Orr, Mr.I Ballard 
and M r. Skinner. There must be other subordinate officers 
whom I talked to, but I do not recall them. I note from my 
report that Mr. Driver was the third man; Mr. prr, Mr. 
Driver and Mr. Skinner. I cannot say that I came into con- 
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tact with Mr. BaUard at that time, and to be candid I can¬ 
not say that I ever met Mr. Ballard until I came into this 
room this morning. My recollection is that he was in my 
office at one time with Mr. Preston Orr, but I could not say 
positively whether that was Mr. Ballard or Mr. Driver. 

Whereupon the following transpired: 

“Mr. Underwood: You say in that report: ‘It has been 
clearly demonstrated to me that the officers of the corpora¬ 
tion have cast their lot with the corporation for better or for 
worse, and the most careful investigation of its operations 
has convinced me that if the corporation should fail to suc¬ 
ceed it would not be due to any want of honesty or any at¬ 
tempt at self-enrichment by them, and that they will be 
financial losers to a greater degree than anyone who invests 
his money in the corporation, should the corporation fail.’ 
Xow, Mr. Spain, will you tell us what financial interest that 
either Mr. Skinner, Mr. Driver, Mr. Orr or Mr. 
226 Ballard had that you refer to as being subject to 
loss? 

The Witness: To clarify my recollection, may I inquire 
what was Mr. Ballard’s connection with the corporation? 

Mr. Clarke: Fiscal agent. 

The Witness: Then I must have met Mr. Ballard at that 
time. That statement which you have read to me was be¬ 
gotten of this much of the investigation of the affairs of 
the company. More particularly I had in mind Mr. Skin¬ 
ner, the President of the company. I do recall distinctly 
that I traced Mr. Skinner’s previous history through the 
same sources as I have stated—I made the other investiga¬ 
tions by interrogations of him and the other officers of the 
company—and ascertained that Mr. Skinner had had lucra¬ 
tive employment elsewhere which he had given up to come 
to this plant, and it was my opinion as stated in that report, 
that if Mr. Skinner gave up lucrative employment else¬ 
where to assume the personal responsibility to become the 
head of this corporation, that he was in the position, if the 
corporation failed then he was a failure, and that his— 
at his age in life—^he would not be able to rehabilitate him¬ 
self after having registered that failure, and it was that 
putting his life into the balance, his time, his reputation— 
not so much his dollars and cents, that I had in mind.” 
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The Witness, continuing: I have no recollectioii at this 
time of what investigation induced that statement with 
reference to Mr. Orr. I just happened to recall tliie situa¬ 
tion with reference to Mr. Skinner, he being the executive 
head of the corporation and primarily charged with its suc¬ 
cess or failure. With reference to Mr. Driver knd }^Ir. 
Ballard, my recollection does not serve me any further than 
the recital of that report. It was not disclosed in 
227 any of these interviews mentioned in my report by 
Mr. Orr, Mr. Skinner or Mr. Driver that there was 
a secret agreement between them and Mr. Ballard Iwherebv 
they would receive a part of his commissions forithe sale 
of stock, and Mr. Ballard did not communicate Such in¬ 
formation to me. My inquiry was largely as to the amount 
of commissions that were to be paid for the sale of the 
stock; as to the expediency from the standpoint of public 
policy; the inquiry was as to how far the State of Mabama 
could go in curbing a business enterprise. My inquiry was 
not whether I would invest or whether I would recommend 
investment, but whether or not, on the showing made by 
the officers of the company in their conferences with me, by 
my limited examination of the books, and by the informa¬ 
tion of Mr. Adams, the State of Alabama was warranted in 
refusing to allow the corporation to sell its stock oC attempt 
to sell it. That was the task assigned to me, and from the 
standpoint of the commission, particularly whether or not, 
in the economic conditions then obtaining in the country, 
assuming the honesty of the officers of the corporation, the 
correctness of their statements to me, the soundness of the 
values reflected in the appraiser’s report, and that the 
stock was to be sold as it was represented it was Igoing to 
be sold—in small amounts over a widely scattered area— 
whether or not under all those conditions the State of 
Alabama was warranted in permitting the payment of a 
commission of 30 per cent. It was not disclosed tci me that 
under the contract of 30 per cent Mr. Ballard or his agents 
had been allowed by the company to sell stock in qxchange 
for liberty bonds, taking the Liberty bonds at jpar, at a 
time when the market price of the bonds was from 10 to 
15 points below par, and then settling between the bompany 
and Mr, Ballard on the basis of having sold at ^ar, and 
delivering liberty bonds to him in the settlement on the 
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valuation of the market, netting the company some 10 or 
15 per cent, plus commission, less than par. I never had 
any information on this other than the fact that the 

228 stock was to be sold at par for cash and a commission 
of .30 per cent was to be deducted. Apparently from 

my report, there were outstanding at the time I made my 
investigation, time sales of stock of the aggregate amount 
of $345,000 or more. I did not investigate as to what 
method of selling that stock had been pursued by the Pres¬ 
ton Motors Corporation prior to the date of its application. 
IMy recollection is that T was under the impression that ap¬ 
proximately two-thirds of the commission went to the men 
in the field and the other one-third to the man Ballard. I 
am confident there was submitted to me a written contract 
covering this commission arrangement and T relied upon 
that contract. I have no independent recollection of having 
the document in my hands, but I am quite sure that I would 
not have been vnlling to accept a verbal contract and make 
a report on it; therefore I must have demanded and re¬ 
ceived a written contract before T made the report. After 
refreshing my recollection from my report, I find that I 
had had access to the company’s contracts with its sales 
agents and relied upon those contracts and all papers that 
were submitted to mo at that time in making my report. 

On redirect examination the witness testified in sub¬ 
stance as follows; 

My recollection is not sufficiently clear for me to identify 
the application and exhibits which were furnished me by 
the State Securities Commission for the purpose of mak¬ 
ing my report. I had them before me and my report makes 
reference to the several paragraphs, but I could not identify 
the papers. All of the applications for permits to sell stock 
are made on forms prepared by the Securities Commission, 
and the form now exhibited to me bv counsel is one of those 
forms, but as to the contents of it I am not prepared to 
say anything whatever. This looks as though it were 

229 the same form of document as the one which was be¬ 
fore me at that time. All of the exhibits correspond, 

in my recollection, to what the exhibits were at that time. 
I have not had any experience with accounting from the 
standpoint of an accountant. My only experience has been 
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in the study of accountants’ reports. I have suflSicieht gen¬ 
eral knowledge of accounting to examine the books or 
the trial balance sheet of a corporation, or the rej)ort of an 
accountant submitted from an examination of h corpora¬ 
tion’s books. I have had experience in analyzing account¬ 
ants ’ reports with a view to determining what corporate 
books would show. In my profession I have been perhaps 
more largely engaged in consulting with and! advising 
clients in regard to business and corporate matters than 
any other field of my work; and considerable experience in 
the Bureau of Internal Revenue, which necessarily requires 
analyses of accountants’ reports. I have always been right 
along-side of accountants and have worked with them. My 
report in this case was based partially on an examination 
made by me of certain accounts in the company’s books. I 
had before me enough data to show a status as the basis for 
forming a conclusion. I do not remember whether I had 
before me at that time the report of any accounting firm; 
perhaps not, or I would have mentioned it in my report. 
The extent of mv report was to ascertain onlv whether the 
figures were apparently correct. I assumed the honesty of 
the figures and their correctness. I went to tbe office of 
the company on one occasion and spent some time there 
with some of the officers of the company and we discussed 
figures. My recollection is that the books were brought 
in but I cannot tell you of a single figure which wb discussed 
at that time, which was five or six years ago. It seems to 
me that I did not have some knowledge at the time of the 
financial and business standing of Messrs. E. S. Hugger, 
Joseph Gies and T. I. Moore, but I cannot say| what that 
knowledge was. My recollection is that some of 
230 these men lived in the Black Belt and I inade some 
investigation and found that they were responsible 
men, according to my recollection. 

At the time I made my report I had in mind the economic 
conditions, more particularly with reference to financing 
any enterprise, and they were very bad. Financing was 
very expensive. I know that in Jefferson County, the 
largest and most thoroughly sound financially iji the state, 
they were obliged to sell short term 8 per cent warrants, 
which was very high, in order to get money to tide them over 
until they could get money to finance their seciirities, and 
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my recollection is the City of Birmingham was finding diffi¬ 
culty in marketing its securities. I know that Liberty bonds 
■were at a very great discount. The figures I have recited 
reflect correctly the general condition of the money market 
for corporate fliiancing; it was expensive to finance at that 
time. This was true of underwriting contracts where the 
entire block of stock was to be placed on the market. I had 
in mind that this was a speculative security, or no investi¬ 
gation would have been required. In that category, I think 
a commission of 30 per cent was not large, bearing in mind 
that securities which were not speculative were going at 15 
per cent. The plan of the selling campaign was to sell in 
small quantities to individuals throughout the Southern 
States. I stated in my report that this ])lan of sale woxild 
have value as an asset of the corporation, as an item of 
good will. The corporation was charging this commission 
of 30 per cent to good will, and I concluded and so stated 
in my report that having that large number of stockholders 
scattered throughout the South would reflect itself in sales 
resistance in the protection of the company when it went 
to put its automobiles on the market. If each individual 
purchaser of stock received with his stock certificate en¬ 
titling him to a 15 per cent discount off the factory price 
of automobiles, it was my opinion at that time that 
231 this would be an asset. My recollection of the eco¬ 
nomic conditions is that, up to some period of time 
in 1920, the market was glutted with new enterprises. 
Everybody was going into business. It was a buyer’s 
market and perhaps that accounted for the conversation of 
bankers in underwriting new securities. It reached the 
peak and we went into a period of economic depression in 
1921 which unquestionably affected the entire country. I 
cannot say how far that extended beyond 1921, but we were 
starting back to recover by the time the petition in bank¬ 
ruptcy of this corporation was filed. The market was com¬ 
ing dovTi all the time between the date of the filing of my 
report and the date of the bankruptcy of Preston Motors 
Corporation. 

On recross-examination the witness testified in substance 
as follows: 

After examining the contract of May 25, 1920 (Defend¬ 
ant’s Exhibit No. 5), I recall the figure of 400,000 shares as 
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being in the contract, wliich was before me at thb time I 
made my investigation. That is the only thing I recall 
about it. It is one of the requirements of the application 
that all agreements mth the company and the sales agents 
should be in writing and that a copy should be fhrnished. 
A copy was furnished me, and I should say, accoirding to 
my best recollection, that Defendant’s Exhibit No.| 5 is the 
contract. I also had before me at that time the iform of 
contract entered into between Mr. Ballard and the stock 
salesman, which called for 20 per cent to be paid to the 
selling agent in the field. In making the statement which 
refreshing my recollection fraom my report, I fiiid that I 
I made in my report with reference to the dividend on pre¬ 
ferred stock, I assumed that those dividends had Ibeen out 
of earnings,and on the next page of my report I stated that 
the profit and loss statement shows that cars purchased from 
other manufacturers under the specifications of this 
232 company had cost the company $91,870.80 land they 
had been resold for $102,941.49, giving the company a 
gross profit on the cars sold of $11,070.69. 

(The profit and loss statement discussed by th^ vdtness, 
as set out in the application filed by the corporajtion with 
the Alabama State Securities Commission, is in \imrds and 
figures as follows:) i 

t 

“Loss \ 


Dividends . 

Operating expenses 

Commissions . 

Salaries . 

Car Purchase Acc’t. 
Gain . 


Total . 

Profit. 

Stock sales . 

Mdse. Sales . 

Partial payments on stock. 


Total 


$19,409.89 

18,769.32 

296,313.00 

|18,401.61 

191,870.80 

485,893.33 


939,957.95 


^21,155.00 

107,007.25 

111,795.70 


939,957.95” 
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The witness, continuing: I knew that the selling expenses 
of this stock was charged to good will. If that was improp¬ 
erly charged as an asset, the conclusion would follow that 
the dividends were not paid from earnings. To some extent 
it must necessarily follow that this corporation was taking 
money received from the sale of stock and paying dividends, 
if the cost of selling stock was not properly set up as an 
asset of good will ; that is, if the cost of selling the stock 
were chargeable to operation, rather than set up as an asset 
of the capital account of the company, then the com- 
23.3 pany was subject to a loss while they were paying 
dividends, and the dividends could onlv come out of 
the proceeds from the sale of stock. I think that, in the 
opinion of accountants, it is improper to set up in the 
assets of the corporation the cost of selling stock, where 
the cost amounts to as much as 30 per cent. I have held 
a different view about it and have so governed myself in 
such corporate inquiries as I have been interested in. There 
have been two or three opinions about it; one that the cost 
of selling a security should be set up as an expense charge 
to operation, and charged into operations at some fixed 
amount, more or less arbitrarily determined on. In the case 
of bonds, for instance, it is always prorated over the life 
of the issue. Another opinion, which seems to me to be 
the correct one, and which I have defended, is that this is 
a part of the cost of bringing about the organization of the 
corporation. To apply it concretely to this particular case, 
this was the argument I upheld in my report: Here is a 
ten million dollar corporation which sells its entire capital 
stock for seven million dollars. That three million dollars 
which was paid out of its assets as commissions is off-set 
by the fact that there are a large number of people through¬ 
out the country, potential buyers, because most people who 
are able to buy stock are also able to have automobiles, 
and being potential buyers, and being permitted by the com¬ 
pany in which they are stockholders to buy their cars at 
a discount, they are predisposed in favor of the company; 
therefore, there is gn element of good will which is to be 
entered as an asset on the books of the corporation. I would 
not advocate it as a, sound accounting practice, but I would 
warrant it as a situation which would warrant such a 
practice. At that time, the corporation had not gotten on 
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the production basis. They were manufacturing their cars 
in plants of other manufacturers, buying their cars from 
manufacturers who made them according to | their specifi¬ 
cations. At that time the plant here in; Birmingham 
2.34 was getting into production on an assembling basis; 

that is, they were buying and assembling cars. I 
am not prepared to say how many assembled automobiles 
per year they were making. According to mt report they 
had sold $90,000 worth of automobiles. I do:not know in 
what length of time they had sold them. I ^ knew at the 
time what the average price of each automolhle was, but 
T do not know now. Thev had some distribution at the 

• I 

time of this application, which was not so shiall. There 
were only two cars at that time produced in th^ South: The 
Hanson, which was produced in Atlanta, and the Premo, 
which was produced by Preston Motors Corpoijation. There 
were a good many Premos here then. i 

Whereupon the following occurred: | 

^‘Mr. Oberdorfer: And out of the set up assets of good 
will they were paying dividends, the effect of which would 
be to stimulate prospective purchasers buying on the as¬ 
sumption that that dividend had been earned: i$ that right? 

‘‘The Witness: I cannot say what that assumption would 
have been. In other words, T cannot toll you!that it was 
the motive which prompted the buyer, and I ;assume the 
buver of stock as distinguished from the buver of a car. 
As I have said, if what I now understand to be orthodox 
accounting is correct, and the setting up of sales discounts 
as good will is not good accounting practice, jleaving out 
the assumption of the motive of the buyer, li would say 
that answer would be yes. In my argument ais advanced 
to the Securities Commission is correct, then I would say 
my answer would be no. ’ ’ 1 

j 

* 

235 On redirect examination the witness jtestified in 
substance as follows: ! 

I have succeeded in having my view concerning the 
proper method of setting up good will under these circum¬ 
stances prevail in a number of instances, but I do not pro¬ 
fess an infallibility. I consider good will and organization 
expense as recognized assets of corporate accounting. At 
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the time I made my investigation there were submitted to 
me the items of cost and the selling price, as measured by 
other cars of like rated capacity, which represented what 
appeared to me to be a thoroughly feasible plan of manu¬ 
facturing and marketing their cars at a profit, and I have 
no doubt but that the item appearing in the application as 
‘^Off-set Promotion, $20” per car was set up at that time. 
It may have been a part of this over thirty per cent for 
aught that I know. If it was it did not make sufficient 
impression on my mind that I let it enter into my conclu¬ 
sion in making my report. I took the position in that re¬ 
port that 30 per cent for good will was well taken as an 
asset of the corporation. In the event that the item of $20 
charged to off-set promotion in the cost of manufacturing 
and assembling each particular job is an account opened 
by the Preston Motors Corporation to charge off on their 
production the good will asset, I would say that, instead 
of being a good will item, it would be set up on the asset 
side of the ledger as a deferred charge, which would bo 
retired by the crediting to it of an item each time a car 
was sold. Under those conditions the payment of dividends 
from profits made by the operations of the corporation from 
time to time, due to the setting up of this good will item 
representing the cost of disposing of the stock, would not 
be improper. If my argument is sound and it is proper to 
set it up as good will, then the dividend would not be paid 
out of that item; in other words, it would not be un- 
236 sound accounting practice. If I am wrong in it, 
then the whole plan of the set up on the books is 
wrong and the reverse would be the case. If the good will 
item was carried in their production costs and charged off 
arbitrarily on the cost of car production, that would affect 
the validity of pa>'ments of dividends from other receipts 
of the corporation. I think that if the corporation either 
took the position that it was not going to charge it into the 
cost of the ear or that it was going to let the surplus sav¬ 
ings of the corporation absorb the good will item, or what¬ 
ever the policy of the company, as long as they adhered to 
a fixed policy on their books, as I made my report to the 
corporation, it would be justified. 

On reeross-examination the witness testified in substance 
as follows: 
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Assuming that they raL’.de $167.04 on each car, and that 
they paid $19,000 in dividends out of this $167.04, they 
would have necessarily sold 113 cars. I do not kiiow how 
many cars they actually sold. I do not know whether the 
company was engaged in the production of manufactured 
parts at that time. I went through the plant andl the im¬ 
pression I got of it at that time was that of an automobile 
plant exclusively. They may have been making phrts. 

I 

On redirect examination the witness testified in substance 
as follows: 


I remember they had a drop forge plant. To my lay¬ 
man’s eyes it did not have any meaning to me at hll. I do 
not know that they were manufacturing turn buckles for 
railway corporations at that time. 

i 

237 The deposition of John H. Adams, a witness on 
behalf of defendant, was offered and received in 

7 1 

evidence, and is in substance as follows: 

^ly name is John H. Adams and I live at 512 8th| Avenue, 
West, Birmingham, Alabama. I am a mining, consulting 
engineer, but just at present devoting all my tinjie to the 
Zoning Commission, zoning the City of Birminghain. I am 
a mining and mechanical engineer. I got my itechnical 
training in South Staffordshire and Eastern Worcester¬ 
shire, more particularly in Staffordshire, England. This 
was probably over forty years ago. I was simply in 
training over there and was called to this country by 
General Wilder to serve with other people in remodeling 
the steel mill at Chattanooga. This was back in the seven¬ 
ties. I worked clear up to the manager of the steel works 
at Chattanooga before coming to Birmingham.; I came 
to Birmingham for the purpose of building the rolling mill 
for the Birmingham Bolling Mills people, -which project 
I carried through. I have been engaged in other -v^ork; also 
the Pioneer Mining & Manufacturing Company, knowm 
now as the Eepublic Iron & Steel Company. Iii my pro¬ 
fessional capacity I have had experience in appraising 
manufacturing plants for certain corporations. I My ex¬ 
perience was quite diversified. I -was often askbd by dif¬ 
ferent coiq)orations to make valuations; for instance, the 
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Steel Works at Ensley, before it v e.s bought by the T. C. I., 
and quite a number of furnaces, rolling mills, machine 
shops and foundries. I valued a number of manufacturing 
plants for the State Securities Commission of the State 
of Alabama. I also valued all of the blast furnaces, steel 
works, machine shbps and foundries, cement plants, etc. 
for the State of Alabama for taxation puiqioses. In 1920 
I made a valuation on behalf of the State Securities Com¬ 
mission of the State of Alabama, of the Preston 
2.38 Motors Corporation. I went over the situation, the 
plant, the railroad facilities, buildings, the plant in 
general, its machinery’ and general equipment. I sub¬ 
mitted a report to the State Securities Commission, giving 
my valuation on the Preston ^Eotors Corporation. IMy 
recollection is that my report represented the general 
valuation of the two plants. Number 1 and Number 2, 
which included the forge plant, the ground on which they 
stood, the equipment and machinery, and all material on 
hand, and so forth. 

(The witness identified a copy of the report submitted 
by him to the State Securities Commission of the State of 
Alabama, which was offered in evidence by counsel for the 
defendant, whereupon counsel for the plaintiff objected to 
the introduction of ^ said document in evidence, which ol)- 
jection was overruled, counsel for plaintiff noting an excep¬ 
tion to the ruling of the court. The report in question is, 
in words and figures, as follows: 

“Birmingham, Alabama, September 3, 1920. 

I, John H. Adams, of Birmingham, Alabama, having 
been appointed appraiser by the Superintendent of Banks 
of Alabama, under authority of Section 5 of an act of 
Legislature of Alabama, approved by the Governor on 
September 29th, 1919, same being an act “To prevent im¬ 
posing upon the people of the State and to protect in¬ 
vestors,” and having duly accepted said appointment, and 
having further been well and duly sworn to well and faith¬ 
fully perform the duties of said appraiser, do state as 
follows, to-wit: 

That I have carefuly examined the application for 
239 permit under said law, heretofore under said act 
ffled with the Superintendent of Banks of Alabama 
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by the Preston Motors Corporation, together vi'ith all 
their exhibits thereto attached. 

That in addition to the foregoing I have examined the 
property of the Preston IMotors Corporation and! beg to 
report as follows: I 

I 

Location and Water Supply. ^ 

The Southwest corner of the tract of land on which the 
principal Works or plant No. 1 is located practically be¬ 
gins at the Northern terminus of 35th street as plotted by 
the City of Birmingham, at which point the duly au|thorized 
Preston Motors Corporation’s addition to Birmingham 
North and Eastward commences. The tract—acres— 
is well adapted to the requirements of a manufacturing 
enterprise since it is cut by and watered by Village Creek 
for a distance of about eight hundred feet through the 
South Western corner. From Village Creek to Tank H a 
pipe line supplies all water needed for boilers, sanitation 
and other plant purposes, thus making the industry in¬ 
dependent as to water rates. i 

Railroads and Truck or Wagon Roads, i 

Railroad connection with the belt line and the Company’s 
tracks into its yards deliver all material (coal toithe boil¬ 
ers, etc.) to the warehouse platform, as well as| insuring 
rapid loading and shipment at lowest cost from warehouse 
or shops. Local deliveries to or from the shops | by truck 
or wagon can also be made cheaply over the streets and 
dirt roads adjacent to the plant, same being in good shape 
having been graded, slagged and surfaced by the Preston 
Motors Corporation, in and over their property to the City 
and County roads; this is important since much of the 
lighter forge material can be delivered to and from 
240 Plant No. 2. A part of the plat of Birmingham is 
herewith attached showing relative position of plants 
Nos. 1 and 2. 

Buildings. i 

Plant No. 1: 

Main factory is 420 x 61 feet, height 24' 3", of isaw tooth 
type. Concrete foundation, heavy base, and cOment fin- 
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ished. Floors 3 inches above foundation line. All walls 
8" hollow texture tile. Eoof and gable #24 gauge Robert¬ 
son process. All columns of 8" H and I beams. Roof 
trusses of structural steel, 30' sj^an, spaced 20' centre to 
centre. Purluns are 7" channel (steel), spaced 4' 9" apart. 
Factory well lighted, all sash construction steel, down 
spounts of 4" cast iron pipe spaced every 40'. Concrete 
copings and 4" hollow tile partitions. 

North wing of above same plan and construction, is 160' 

X 60'. 

South wing of main building also same construction, 160' 
X 60'. The material and workmanship very good; and 
entire building as near fire-proof as possible. All floors 
of heavy concrete, cement finished and painted. 

Power plant: 

61' X 41', building of hollow tile with heavy partitions 
for pump room—generator plant room—boiler room and 
brick coal room 15' x 40', well ])rotected from fire and 
served by railroad track for unloading coal. All floors 
heavy concrete, cement finished. Roof iron, steel trussed. 

Acetylene plant: 

This building, of the same steel and iron roof construc¬ 
tion and cement floors, is equipped with necessary forges, 
smith generators and welding machinery. 

Wash-house: 

61' X 41' of same hollow tile, etc., as power plant 
241 and main building, is fully equipped with labora¬ 
tories, shower baths, lockers, etc. 

Drv kiln: 

% 

This is a well built regulation dry kiln so situated that 
all material can be handled from railroad cars. All of the 
lumber for the building of automobiles and trucks of the 
company’s make passes through the drying process. 

Ofiice: 

61' X 41', with 29' wall (can add additional stories later), 
13" walls, steel window sash, reinforced concreted steel 
stairs, concrete felt and gavel roof. First floor of con- 
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Crete base and tile finislied. Second floor reinforced con¬ 
crete and hardwood finish. Show room with pUte glass 
windows. Engineering room and service room j on first 
floor. President, sales manager, secretary-treasurer, ac¬ 
counting rooms, and ladies rest room on second floor. 

Warehouse; 

This building is served by the Belt line tracks, and is at 
this time filled with automobile accessories, such las tires, 
rims, cushions, springs, hoods, fenders, tanks, radiators, 
etc. I 

All of the buildings are of good construction I and ma¬ 
terial, which, together with the workmanship in Same, are 
of a more than average permanency. 

The main factory is equipped with Egan and i Fay ma¬ 
chines in the wood working department, each ofi which is 
driven bv an independent motor. This machinerv is of 
the best. The machinery in the metal working departments 
is also of the best available types and their disposition. 

and location in the present factory buildipg is such 
242 as to give the best economical results ini erection 
and finishing automobiles and trucks. The paint¬ 
ing, upholstering, finishing, and testing departments are 
all well equipped and protected from dust. All I buildings 
are served by vacuum heating system (from the company’s 
power plant building insuring 60° when the outside tem¬ 
perature registers 10°. 

There is also a Delco lighting system for night lights or 
as auxiliary to the electric plant. The latter plant is fully 
equal to any in the District (of like size) and is of the very 
best type and installation. | 

All buildings drain into 12" sewerage, insuring full 
protection in this respect both to health of employees and 
the property. 

The boiler plant consists of two 80 horse po'lver Casy- 
Hedges return tubular boilers, and this part of' the plant 
is kept up to the high standard of efficiency and qleanliness 
shown in all of the departments. Much care aiid thought 
has been used in the erection of this plant and considerable 
labor and money spent on making it a successful enter¬ 
prise, and one of the best things accomplished was the 
purchase and acquiring. ! 
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Plant Xo. 2—Drop Forge Works. 

This was a going concern when the Preston Motors Cor¬ 
poration bought it, and was equipped for making auto¬ 
mobile and other forgings. With the machinery already 
installed and the additional new machines that have since 
been put in by the Preston Motors Corporation this plant 
is now making many of the parts and the company is fast 
getting in shape to furnish verv’ many of such parts that 
are usually bought by other automobile manufacturers. 

The Superintendent of this plant not only knows 
24.3 the intricacies of forge work but is keenly alive to the 
importance of turning out good work at low cost. 
While it is true that labor of the type needed in forge work 
is scarce in this district, this will be remedied just as soon 
as it becomes generally known that this plant has a steady 
consumer for its products. This because there are no other 
drop forge works South, and there is an excess of sucli 
labor at Detriot, Cleveland and other automobile manufac¬ 
turing centres at this time. 

The product of this plant is fully equal to the best in the 
United States, and the equipment covers the making also 
of automobile springs, as well as front and rear axles. The 
product of this plant is not all confined to supplying Pres¬ 
ton Motors Corporation, but some of it is now being ship¬ 
ped to four other automobile makers. This plant together 
with its hold (contractual and otherwise) on the American 
Sheet Metal Works for its hoods, fenders, radiators, etc., 
places the Preston Motors Corporation in good shape for 
the steady supply of essential parts. Its position with the 
makers of standard engines is the same as nearly all of its 
competitors. Viz: such engines (Dusenberg, Falls, et al.) 
are sold or contracted for on the same quarterly basis, at 
this time, as pig iron. 

Plants Nos. 1 and 2 make a very safe combination, as 
most of the automobile manufacturers are often at great 
loss because of failure to get forgings, most of such failures 
are on account of the many types of cars necessitat- 
244 ing factor}" change of dies, etc. This plant (No. 2) 
naturally specializes on Preston Motors Corporation 
car parts insuring plant No. I’s supply. 

Without a strict inventory cannot say how many specific 
parts there are on hand. But there is enough to finish at 
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least one hundred and twenty ears (except engines), and in 
addition to this many parts for from 125 to 2,000 eairs. The 
body plant is well equipped to turn out 40 bodies per day. 
And at this moment some 140 to 150 bodies are ib course 
of construction. With some additional work now ubder way 
the body plant will have a capacity of 60 bodies per day. 
There are some 60 or more engines on the factqry floor, 
beside the finished cars, etc. 

The plant (No. 1) is well designed and represents con¬ 
siderable engineering, foundation, sewerage, gradibg, exca¬ 
vating, and other expenses that does not appear on| a super¬ 
ficial examination, and the same thing is true of the draught¬ 
ing and engineering time on designing the different cars 
and trucks of the company, its layout and construction de¬ 
tails, and because of the importance of such drawibgs, blue 
prints, etc., there attaches a value that is difficuli to esti¬ 
mate without a knowledge of the time and rate of compen¬ 
sation of the engineers. We believe the item covering this 
in our appraisal is very conservative. i 

Sketch No. 1 attached gives the general layout of plant 

#1- I 

Sketch No. 2 the location of plant #2. | 

The section of Birmingham attached shows relative posi¬ 
tion of plants and their proximity to Cit>' of Bir- 
245 mingham. I 

The Preston Motors Corporation’s plabt is one 
that reflects credit on its builders. It is well built and 
well designed and ■with the additional buildings and ma¬ 
chinery planned for ■will rank among the first. 

Respy., i 

(Sgd.) JNO. H. ADAMS, 

M. and Cons. Engr. 

I 

Valuation as of September Uh, 1920. 

! 

Preston Motors Corporation. | 

1 

Plant No. 1: 


Ofiice building and equipment. $42,000.00 

Main factory building. 124,000.00 

Boiler and power house. 13,000.00 


13—4841a 
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Wash house. 14,500.00 

Acetylene plant buildings. 2,500.00 

Warehouse . 5,000.00 

Dry kiln. 4,000.00 

Eeal estate. 74,500.00 

Machinery and Equipment. 52,000.00 

(Mdse.) auto cars, parts, supplies, etc. 101,000.00 

Plant No. 2: 

Buildings, tracks, tank. 33,000.00 

Eeal estate.. 12,000.00 

Machinery and Equipment. 91,000.00 

{Mdse.) Material, parts & supplies. 38,000.00 


Total .. 606,500.00 

Templates, patterns and blue prints. 50,000.00 


Total . 656,500.00” 


246 On cross-examination the witness testified in sub¬ 
stance as follows: 

At the time I made this report I had before me an ap¬ 
plication for a permit under the laws of Alabama, made 
by the Preston Motors Corporation. I do not recall that 
the application contained considerable data and informa¬ 
tion. My recollection of it is that it was just the usual 
application made by firms who wish to enter a certain line 
of business and sell stocks and so forth. I valued the mer¬ 
chandise, consisting of cars, parts, supplies and so forth 
by checking the number of cars and available parts that 
were in the shop to go over in any reasonable length of 
time. I stated in my report, “without a strict inventory I 
cannot say how many specific parts there are on hand.” 
This was because certain parts were in bins, and perhaps 
several thousand of them would take a day or three days 
to count them. I arrived at the number of parts on the 
usual plan that men who have been engaged for years in 
estimating quantities. They were then building, and in 
the course of construction moving over the floors. We 
figured the capacity of certain boxes and we figured the 
bulk. It was not a strict inventory. I had not had occasion 
to appraise any factory manufacturing automobiles prior 
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to that time, but I have been in a number of them. I was 
not familiar with either the cost or the selling price of 
various parts of automobiles; only machinery, and the 
value of those parts on the general line of forging process, 
for instance. I would know the price of axle^ and am 
familiar with the prices of any of the forging$, or any 
of the sheet metal work. As to hubs for wheels, I am 
familiar with the price only in a general way. The inven¬ 
tory was taken, so far as the bodies, springs and the 
larger parts were concerned, in number and figures, and 
after going through and checking it back again as to the 
accuracy of the figures, without counting the nuts, bolts 
and smaller castings and forgings. I made a liberal 
247 allowance in the way of discount. My recollection 
is that Plant No. 1 was not OAvned bv another cor- 

^ I 

poration prior to its operation by Preston Motors Corpora¬ 
tion, but No. 2 is the forge plant at North Birmingham. 
I am not clear as to the date on which Plant No. 1 had been 
started, but I should think it was five or six months prior 
to September 3, 1920, but I do not know about that. I took 
practically no interest in it except in passing, going up to 
a furnace I used to look after. During the time I was 
making my investigation of the Preston Motors Corpora¬ 
tion I did not confer with the corporate officers, except to 
ask them where certain things might be found and for the 
ke3^s of certain places I wanted to look into. I knew the 
superintendent of Plant No. 2. I do not recall his name. 
He was an Englishman, a forge man I had known some 
jrears before. I did not confer with him as to values, but 
did discuss with him his past experience. We were recol¬ 
lecting the fact that both of us knew the same places. There 
was no need of my conferring with him except to ask him 
as to the location of the machine tools, or anything that 
might be locked up. I had no knowledge of the cost of the 
building. My mission was simply to determine what they 
were worth at that time, and the valuation was based on 
prices paid for steel and for work of that kind and for 
machinery of that specific type. Plant No. 1 had |)een built 
several months and was in good shape. I did hot think 
that its cost was a factor in the appraisal, because I had 
been engaged in building various structures of a similar 
nature. I did not want the cost of that particular building, 
because of the fact that no two companies have the same 
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sort of management. T looked ox er the blue prints of the 
construction and the blue prints relating to the work laid 
out, and figured their value on the comparative cost of 
such engineering labor as would be required to make such 
blue prints at that time. I was valuing all the blue 
prints of construction of every building, and all the 
248 layout, and the machines used. They also had blue 
prints relating to different parts of the machinery on 
the make-up of a car. I could not tell you how much of the 
total value assigned to the blue prints I allocated to the 
value of the blue prints of the building, without looking 
up all of the data from which those figures were compiled. 
I did not mean that the blue prints could be sold for $50,000, 
but that the engineering cost would be the figure I stated. 
The market value of the blue prints for the buildings com¬ 
pleted, except in case of fire, would not be very much. But 
the cost of the blue prints pertaining to all of the working 
parts that had been woi'ked out for a new type of machine 
differing from the regular run, would have its value, and 
would take considerable time and expense to replace. Dif¬ 
ferent people have different views as to the market value of 
the blue prints for an automobile. Mr. Smith, who is the 
authority of the Ford people, placed a value of several 
million dollars on their blue prints, so he told me personally 
at just about that time. I do not know what the value 
would be and neither does any other engineer. It is a 
question based entirely upon operations and what is really 
being done with the plant. The method followed by me in 
ascertaining the value which I placed upon the blue prints 
was to go into the cfrawing room and watch the operation, 
in passing from one department to another, and based upon 
former experience with work of that nature for cutting 
detail parts for certain lines of machinery in machine shops 
and foundries with which I was formerly connected. I did 
not ascertain how that item was carried on the books of the 
company. 

Plant No. 2 had been in existence for several years prior 
to September 4, 1920. Several companies had owned it 
prior to the Preston Motors Corporation, and I think that 
several who had operated it had gone into bankruptcy 
219 in the operation of it. Based on the idea of the ma¬ 
chinery at Plant No. 2 being a number of years old, it 
would be difficult to say what amount of depreciation per 
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year would be proper iu appraising its value. However, 
there were a lot of stamps and dies which were absolutely 
new, just finished up for this specific proposition. | All dies 
and parts at Plant No. 2 which went into the make-up of 
automobiles were new. Some of the bulldozing ! machines 
were old. One of them was new; I would have to look up 
my complete data to tell you how many were old.i I would 
have to look up my data to tell you how many turn buckle 
machines they had. The turn buckle machine had ino proper 
connection with the others. These machines had been used. 
At plant No. 2 they were making some forgings; for auto¬ 
mobile parts. I do not think my report would show what 
parts were being forged there. At that time the Preston 
Motors Corporation was not engaged entirely in Assembling 
automobiles from parts purchased from various manufac¬ 
turers, because they were forging small parts at! plant No. 
2. I have carefully examined several automobile plants 
in Cleveland and Detroit and other places. I would have to 
look up my data to tell you which ones, becauise I make 
careful notes and go on to something else after I get 
through any specific work. I do not know jhst at the 
moment where this data is. I have moved myAffice four 
times because of the change of positions. This data shows 
the numbers and kinds of parts and work going on on the 
shop floor or piled on the forge floor in the Preston Motors 
shop, and so forth. I was told by Mr. Oates of the State 
Securities Commission that he did not want all that data, 
and it may have been destroyed, but I think it |s probably 
in my old office. I have never had occasion to !refer to it. 
The figures in my report are based on other figures that I 
have not before me. ^ 


250 On redirect-examination the witness ^stifled in 
substance as follows: ! 

I never wanted to make appraisals for the Sljate Securi¬ 
ties Commission or anyone else, but Mr. Oates tbld me that 
he had examined my record and that I had made so many 
appraisals that the State Securities Commissiofi was quite 
satisfied as to my ability to make appraisals.! The only 
occasion I have had since I made this appraisal! to examine 
the notes that I made at that time was at the request of the 
company who wanted to buy the plant, and I referred them 
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to that report, I first heard of this proceeding about 1:45 
today, which is the first time my attention was called to 
this matter since the inquiry as to the valuation. 

251 James L. Ballard, the defendant, called as a wit¬ 
ness in his own behalf, testified on direct examina¬ 
tion in substance as follows: 

My name is James L. Ballard. I reside at 1301 Massa¬ 
chusetts Avenue, Northwest. I am with the Silica Tile 
Company in the Southern Building. I first became con¬ 
nected with the Preston ]\Iotor Company by reason of the 
fact that I was living here in Washington and I knew a 
Mr. Dean. He received a letter from Mr. Taylor in Birm¬ 
ingham, who was Secretary-Treasurer of the Preston Motor 
Car Company, asking him to come down there and sell 
some stock. Mr, Taylor said he would pay expenses to 
come, Mr. Dean and I together went down in response to 
that letter. After we got there we started selling some 
stock, and as near as I can recollect we were with Preston 
Motor Car Company about two or three weeks in the winter 
of 1917 and 1918. I had nothing further to do with that 
company at all. At that time I did not know Preston Orr, 
had never met him, and I cannot recall that I had ever heard 
of him. 

After that Mr. Dean and I left Alabama and went up to 
Kentucky. I came back to Alabama in the fall of 1918, just 
about the time of the Armistice. I then went in partner¬ 
ship with Mr. J. A. Selman. We had a contract with a 
doctor there who owned a cemetery and he wanted some lots 
sold. We took a contract to sell a number of thousands of 
those lots in Birmingham. I organized a sales force and 
had a number of men out. I was engaged in selling ceme¬ 
tery lots when I met Preston Orr, which was in 1918, some¬ 
time after the Armistice. Somebody introduced me to Mr. 
Orr on the street. At that time nothing was said about 
the formation of the Preston Motors Corporation. I met 
him one day and he asked me if I would put my name doAvn 
for a subscription of stock to a corporation that he was 
organizing. This occurred somewhere around the 

252 First National Bank in Birmingham, just a few 
days before they got the charter. 

The first time I met any of the other incorporators was 
when I suggested by contract for the sale of the stock. 
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After I had signed the subscription for 10 shares! of stock 
in Preston Motors Corporation, the next time I h^ard any¬ 
thing about it was sometime after the company was organ¬ 
ized, I heard they had organized. I met Mr. Orrj one day 
and he told me he had decided to be Secretary-Treasurer, 
or had been elected Secretary-Treasurer, and he had decided 
not to sell the stock himself and wanted someone lo sell it. 
This conversation occurred one or two days prior to the 
time I entered into the contract to sell the stock. I He told 
me he thought I could sell it. He wanted to know if I did 
not want to take the job and I decided I would!. I then 
drafted a form of contract and gave it to him anid he pre¬ 
sented it to the Board of Directors. I presentedj it to the 
Board of Directors on the day on which it was i accepted. 
That is the contract which has been introduced in the plead¬ 
ings in this case and as near as I can recollect it was pre¬ 
sented on March 25, 1919. I think I drew tliisj contract. 
I presented it to the Board of Directors at thatj time. It 
was accepted and executed on behalf of the corporation and 
spread upon the minutes, as is shown by the minute book 
already introduced in evidence. I think the terjms of the 
contract were known to the other stockholders of the cor¬ 
poration at that time; I am sure they were to all of them. 
I got acquainted with all of the stockholders eitlier on the 
first day, or within the next day or so, in the office of the 
company, after .executing the contract. 

This contract provided a commission to me as fiscal agent 
of 10 per cent of the value of the stock sold, or!on all the 
stock sold, under the contract. On almost all of the salesi 
I paid an assistant or a district manager 5 per cent. 
253 Then I had my own expenses to pay; I had kits to 
furnish for the salesmen, covers for the kits, and 
photographs of different thinks at different times. The 
kits cost quite a number of dollars apiece. Fir^t and last, 
I had several hundred of them. This cost a good deal. 
Frequently I would advance $50 or $100 to a salesman, and 
if he failed to make good I had no means of getting that 
money back. I had to pay my own traveling expenses. I 
traveled by automobile mostly. I bought the automobile 
from the company, out of the 5 per cent commissions to me. 
I paid for the automobiles. Every nickel’s worth of repair 
work on the automobiles I paid for it the same as any out¬ 
sider. 
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(Witness produced bills covering the purchase by him 
of three automobiles and extra items of equipment, which 
bills, after examination by respective counsel, were offered 
and received in evidence as Defendant’s Exhibits 2, 3 and 
4 .) 

I paid the Preston Motors Corporation, out of my 5 
per cent, for all of the items covered by these exhibits, and 
I bought several other cars at the time I was there—^two 
at least. 

After executing the contract for the sale of the stock of 
Preston Motors Corporation I started to try to get sales¬ 
men to sell the stock. At that time I sold some of the 
stock myself in trjung to get salesmen. I found it very 
hard to get them to start out, and I finally came to the con¬ 
clusion that I would have to sell the first of it myself if I 
ever would get started. My recollection is that it took me 
a long time to organize my sales force. I sold the majority 
of the stock the first three or four months myself—^mostly 
myself, and during that period I was also organizing a sales 
force for the selling of stock. The individual salesmen 
got 20 per cent for the sale of stock. The district sales 
managers got 5 per cent. It was their duty to look after the 
salesmen and help them out. When I only had men oper¬ 
ating in three or four counties of the state I did not 
254 have district sales managers, but later on I would 
have one man that would have a state, and another 
man would have another state, and they would have sales¬ 
men under them. The managers’ duty was to look after 
and help the salesmen; know where they were, and if any 
of them were making false representations or anything of 
that kind happened, he was to let me know and straighten 
it out. He supervised generally the work of the salesmen in 
his territory, and I paid him 5 per cent out of my 10 per 
cent, to which I was entitled under my contract. The com¬ 
pany did not bear any of that expense for the sales force. 
They did not make any advancements to the salesmen at 
any time to the best of my knowledge. I had a written con¬ 
tract with the salesmen in my employ. These contracts 
were in the files in the office and should be there yet. The 
carbon copies of every letter I wrote the sales force were 
left in the files. 
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Under my first contract the salesmen made their returns 
direct to the company and their commissions were paid di¬ 
rect from the company. In the event stock wfts sold for 
cash I was credited with 10 per cent. If it Avas sold for one- 
fourth down and one-fourth in two, four and si^ months, I 
was credited with V-k per cent at regular intervals. There 
always was a regular form with reference to the subscrip¬ 
tion of stock. This form had a blank with the kord “wit¬ 
ness” which the salesman was supposed to sign. That 
was the regular practice followed, so far as I know, in 
every instance. There was never a blank received without 
that written on the application. 

I found that some stock sales had been credited to my 
personal account which had not been made by me, and I 
found that they had been signed by Mr. Driver and Mr. 
Karnes, or someone else around the office. Those were not 
regular salesmen. I found that they had just written my 
name in as a witness in the application form ajid that the 
commissions had been credited to my account. So 
255 long as I was with the company these applications 
were always carefully filed. This was the regular 
practice. 

After the execution of the contract of March 25, 1919 
there was an informal understanding with regard to the 
sale of stock under my direction by others thanj the agents 
or the salesmen regularly employed by me. A^ the time 
I found it hard to get halesmen. I had a discussion with 
the different members of the company there in the office. 
That is, I asked the question one day when there was a 
group of them together, if there was any objection to my 
receiving the full commission where I made sal^s myself, I 
to have the 10 per cent as well as the 20 per icent in the 
event I made the sale myself. As near as I can remember 
I talked about this to all the officers and directbrs; I think 
all of the original stockholders — quite certain df it. They 
said they wanted the stock sold, that they saw no difference 
whether I received the 20 per cent or somebody else, that 
if I sold it certainly I was entitled to it. I asked them if 
they wanted me to pay salesmen’s commissions to the em¬ 
ployees of the company or to anyone else who sold the stock 
and they said yes. This was actually done from the start to 
the finish. I always paid commissions to any employees who 
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sold stock. That included menihors of the office force, 
bookkeepers, stenographers and salesmen in the factory, 
besides the directors themselves. I do not recollect Mr. 
Hugger or Mr. Gies ever selling any, but outside of that 
evervone did. This was done under the second contract as 
well as the first. 

I sold stock for the Preston Motors Corporation under 
the 1919 contract in the States of Alabama, Georgia and 
Florida. Georgia and Florida had blue-sky laws at that 
time. 

ilr. Skinner came with the company sometime after I 
did, about July, as near as I can remember. ]\[r. Orr told 
me at that time that he had had some correspondence with 
Skinner, and that Skinner insisted on an agreement 
256 to pay him 25 per cent on stock sales, or he would 
not come with the company. Mr. Skinner at that 
time was an automobile engineer. He made a statement 
when Mr. Orr came to me with the proposition, to tell me 
about it, that he had been eighteen years in the automobile 
business, with the Cadillac and Hudson and Ford, and that 
he knew everybody in the automobile business, and that 
he knew plenty of salesmen, and that they would come on 
the job with any company he was with, and that he thought 
he was entitled to get commission on the stock. Mr. Skin¬ 
ner said this to me. After Mr. Skinner came with the com¬ 
pany he attempted to sell stock and employ salesmen under 
his supervision. Two men came in there from Detroit, so 
they announced. I gave them two kits, applications, and so 
forth. They signed up the usual contract and went to Jack¬ 
sonville, Florida. They never sold any stock. Mr. Skinner 
advanced them some money, to go down there with. After 
they got down there they wired in that they had made a 
$10,000 sale and wanted to draw commissions, wanted to 
draw a draft. They were answered back that a draft would 
be honored when checks had come through properly at the 
bank on the sale. 

Mr. Driver came with the company somewhere around 
October or November, after Mr. Skinner had come. Shortly 
after Mr. Driver came with the company Mr. Skinner 
brought up the conversation with regard to an agreement. 
He claimed that I was out of the office a good part of the 
time and that he had necessarily to help a good deal and 
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was entitled to part of my commissions. This conversation 
occurred as near as I can remember in October or No¬ 
vember. Mr. Skinner said that he and Mr. Drivei^ were do¬ 
ing as much as I was to help things. He was Priesident at 
that time and he told me that if I did not accede to that 
he would quit. There were no other practical automobile 
men connected with the company at that time. Ift addition 
to being President of the company, Mr. Sklinner was 
257 their engineer. Mr. Orr was there in the office. Mr. 

Skinner’s proposition was that it should be| split four 
ways. As near as I can remember I acceded to the agree¬ 
ment that afternoon and said, “Well, all right.”i I got to 
thinking it over, and I did not think it was fair to me and 
I did not think it wms the right thing to do. I finally decided 
to get some advice upon the subject and I consulted -J. 
Nesmith, the company’s attorney. He advised Imc not to 
make any such agreement and I went back and tpld them I 
would not do it. I never did go any further with that agree¬ 
ment. I never did pay Mr. Skinner or Mr. Driver any part 
of my commissions other than what they earned! by selling 
stock of the company. I never did pay Mr. Orr any part of 
my commissions other than what he earned by spiling stock 
of the company or rendering other services in connection 
with the selling of stock. He sometimes employed sales¬ 
men for me who came in the office during my absence. I 
would leave kits made up, and leave instructions about 
territory I had open. Mr. Orr had been salesknan for a 
number of years before, and lots of the salesmen in that 
territory knew him. He would assign them a territory and 
give them a kit. For these services I paid him 5 per cent, 
the same as I did my district managers in the i territories 
they were in. Other than this 5 per cent and |the 20 per 
cent commission on stock actually sold by him, 11 never paid 
Orr anything out of my commission received under my con¬ 
tract. 

Besides Skinner, Driver and Orr, I paid comniissions for 
the sale of stock to Mrs. Burdette, the head stenographer; 
Mr. Goss, one of the bookkeepers; Mr. Karnes; qnd some of 
the men in the factory. 

Sometime in the early fall the State of Alabama passed 
a blue sky law, known as the Shaw Bill. The corporation 
advertised in the paper that they thought tlie law was 
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unfair, and that they did not intend to qualify? 

258 that if anyone wanted to buy stock in the company 
he would have to buy it before the 28th of November, 

before the blue sky law went into effect. The last week this 
notice was published the office was crowded as it could be 
most all day lon,£? with people buying stock. During that 
period Mr. Karnes was the officer in chai’ge of stock sales; 
Mr. Orr, ]ilr. Skinner and Mr. Driver were there; and 
quite a few of my salesmen were coming in and out. This 
drive seemed to extend beyond Birmingham. There were 
quite a great many applications in the mail from other 
places. It was one of those things that happen in a life 
time. 

I made arrangements with a number of dealers to handle 
the cars of Preston INlotors Corporation and they did handle 
them. I required the dealers to make a substantial deposit 
and signed them up in contracts similar to tliose in force 
in other corporations. The company did not have any cars 
at that time, and were buying cars from the Norwalk Motor 
Company up in Martinsburg, "West Virginia. Some of 
them thev assembled. Some of them later on were as- 
sembled. They rented a small store building and put a 
mechanic in it. They would come in partly set up, and 
they would be taken there and finished. These cars were 
sold by these agencies, or by my salesmen individually. 
The salesmen in the field sold a good many of them. The 
same men that sold cars sold stock, but they received no 
pay for the sale of the cars. This was during the time 
the 1919 contract was in operation. , 

Shortly after the termination of my 1919 contract T put 
a salesman in a territory with a contract, and he informed 
me that two gentlemen in that territory had bought stock 
by mail. I did not remember them, and I looked it up and 
found that I had been credited with the 20 per cent sales¬ 
man’s commission on that sale. I found that there had 
been a charge made against that to me. I took it up with 
Mr. Karnes and told him I wanted to find out definitely 
who received the commissions on that sale. First 

259 he said he did not know, and when I told him I was 
going to go further with it he finally said he took the 

commission on it; it came in the mails and he took it. That 
was in the fall of 1919. I spoke to Mr. Orr about it. 
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I cannot say definitely whether I completely performed 
my 1919 contract. Early in 1920 Mr. Orr infotmed me 
that my contract was about finished. This was jiist a few 
days before the date of the second contract. Severajl months 
prior to that the corporation had increased it^ capital 
stock. I discussed with Mr. Orr the matter of myi entering 
into another contract with the corporation to sell the ad¬ 
ditional stock. I do not remember exactly what ivas said, 
except that I did not want to continue under the| old con¬ 
tract or under the same tei'ms for the reason, amoiig others, 
that an order had been issued bv Mr. Skinner to Mr. Karnes 

%/ I 

that applications accompanied by personal checks-^or com¬ 
missions should be held up on them until the checks had 
gone through the bank. And those checks were sometimes 
held up as long as six weeks. It caused great dibsatisfac- 
tion in the sales force and I was losing salesman. | It would 
have broken up the sales force if he had continubd that. 

I was informed I had been elected a director in the 
Preston Motors Corporation at that special meeting. I 
was in the room at that special meeting, but I had no 
knowledge of my being elected, and when informed of it 
I told Mr. Orr and Mr. Skinner I would not serve. I ten- 

I 

dered my resignation to Mr. Orr. I had never attended a 
directors meeting as a director during my entire connection 
with the company, and never acted as a director of Preston 
Motors Corporation in the period of its existence during my 
connection with the company. ! 

In some few cases during the first months finder the 
1919 contract my salesmen were paid a commission of 25 
per cent, where all cash accompanied the applica- 
260 tion, and only in such cases, because other people 
were doing that. This practice continued for only 
three or four months—only a few sales. | 

Sometime in May, 1920 Mr. Orr approached ntje relative 
to making another contract for the sale of the increased 
amount of capital stock. I drew up a form ofj contract, 
which is the second contract in evidence here, and I presented 
it to Mr. Chamblee, the attorney for the companyj He read 
it over and I gave it to Mr. Orr and the next I knew of it 
Mr, Skinner brought it in and laid it on my desk. It was 
properly signed and witnessed by Mr. Chamblee. I (Witness 
identified the contract of May 25, 1920, which is set out 
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verbatim on pages 10 and 11 of this statement of evidence, 
which, after examination by respective counsel, was offered 
and received in evidence as Defendant’s Exhibit No. 5.) 

I was present at the taking of the deposition of Mr. 
Preston Orr at Nashville, Tennessee before Harry A. Luck. 
This contract. Defendant’s Exhibit No. 5, at that time was 
shown to Mr. Orr apd identified by him. I was present at 
the taking of the testimony of Mr. R. A. Skinner before a 
Mr. Montross, notary public in this city. This contract was 
shown to and identified by Mr. Skinner. At the time this 
contract was executed Mr. Nesmith had ceased his con¬ 
nection with the company, and Mr. Chamblee’s signature on 
Exhibit No. 5 is that of the company’s attorney at that time. 

Under this second contract provision was made that 
commissions of 30 per cent were to be paid to me on all 
stock sold, and I agreed to sell or cause to be sold an 
average of not less than 5,000 shares per month from the 
date of the contract, with a forfeiture option for the other 
party in ease I failed to do so. I complied with that min¬ 
imum sales provision. Under the new contract I had con¬ 
tracts with my salesmen in the same general manner 
261 as in the old contract. These contracts were kept in 
my files. In operating under this second contract I 
paid commissions of 20 per cent to the salesmen and 5 per 
cent to the division managers, which left me a net of 5 
per cent, with which I paid all my expenses of every kind, 
which covered the same general overhead items such as I 
mentioned in connection with the first contract, 

MTiere checks accompanied the application when it was 
turned in to the company, if the cheeks were protested and 
did not go through the bank, and if I was not able to get a 
return from the salesman I stood the loss myself. The 
company had no concern with that at all. Under this 
second contract the salesmen turned in their reports. The 
bookkeeper who made the entries for the stock made a 
typewritten statement. In my absence he would make a 
tj-pre^^-itten statement; for instance, John Jones, 20 shares, 
so much paid, so much deferred payments. Charge J. L, 
Ballard account, so much, credit so much. And he would 
sign that and place it in my file in the other office for me 
when I came in. The practice followed under the 1919 con¬ 
tract' was somewhat similar. From time to time when I 
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asked for a statement they would give me one, whic|h would 
say, we credit your account so and so and charge your 
account so and so. These memoranda given me! bv the 
bookkeeper were in a filing cabinet in the office,! and all 
there when I left there. 

I received Liberty bonds in payment of my commissions 
on one occasion, I know, of quite a large amount, and after 
that drive in 1919 I received all Liberty bonds for pa\*ment 
for all of my commissions for stock sold during that drive. 
I received them at par. I am unable to say any definite 
time when I received any Liberty bonds, excepti that in 
1920 the company was trying to raise as much money as it 
could to pay for material. I was called in to a directors 
meeting in the late spring or early summef of 1920 
262 and asked what I thought the prospects were for 
raising cash money in the next four months. They 
told me that Mr. Skinner had made a statement to the 
Board that if $200,000 in cash could be made available in 
the next four months he could put the factory on a produc¬ 
tion basis of six ears a day and go ahead from that point. 
I told them how many men I had in the field, what they 
had been doing, and that I would make every effort to raise 
it. In doing so I paid my salesmen and my district sales 
managers out of my own cash, and let the commissions due 
me rim up on the books for quite a while, until I was en¬ 
tirely out of cash. Then I told Mr. Orr I would have to 
have some money to pay the salesmen. He said, “Well, 
we have drafts coming in on such a date for so njiuch, and 
need every dollar the company has got; I will tell jyou what 
I will do; I will loan you some money and take a due-bill 
for it. And we want you to see if we can get money to pay 
the drafts.” I did this. Under this arrangemefit at one 
time $50,000 accumulated on the books of the company 
which was due me. This covered my own sales,! the com¬ 
missions due me personally, my advances to district man¬ 
agers of my own funds, and also what funds I had borrowed 
from Mr. Orr. The company finally issued stock as se¬ 
curity, with a written agreement along with the Stock that 
I was receiving that stock in lieu of cash money the company 
owed me, and that, in accounting for stock sales made, I 
was at liberty to turn that stock back. I turned a good part 
of this stock back to the company. I don’t remeinber how 
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much. The certificates were in blocks and I would endorse 
a certificate for so many shares, leave it in charge of Mr. 
Karnes, or Mr. iMartin, I don’t remember which—whoever 
was in charge there in the bookkeeper’s office—and that 
should have been credited to my account and the charges 
made of the applications as they came in, until they were 
taken up. That is the way I accounted for sales of stock 
after that advance, in order to reimburse me for the 
263 funds which were due me at that time from the 
company as deferred conunissions. At that time 
and date we were selling mostly in Florida, and most of the 
receipts for stock at that time were Liberty bonds, a big 
percentage of them, which were charged against me at par. 
I was credited with commissions. The stock really was 
issued. What it really meant was less my commission. I 
think it was charged at par and I was charged the commis¬ 
sion on it. I was paying my stock salesmen 20 per cent 
and paying Frank Ryan, Manager of Florida, 5 per cent. 
I was paying them in cash. The stock that was transferred 
back to the company in exchange for bonds cost me $7 a 
share in cash. 1 paid salesmen, and sales managers two- 
fifty, making it cost me $9.50. The reason for that was the 
Liberty bonds were quoted at 86, making a loss to me of 
9 per cent and my expenses. It was in 1921 when I had 
quite a serious loss from the receipt of Liberty bonds in¬ 
stead of cash. Between the first of January and when I 
quit my losses were around $9,000 on Liberty bonds, which 
1 received on my commissions. I had already paid my 
salesmen and district managers in cash. My reasons for 
accepting the Liberty bonds in connection with these stock 
subscriptions were as follows: Other people, selling se¬ 
curities of different kinds in that country, were all accept¬ 
ing Liberty bonds at par. The Board of Directors issued 
an order sometime early in 1919 to accept them at 95. A 
little later they issued an order to accept them at 90, and 
the salesmen complained, saying they could not make a pur¬ 
chaser in the field understand but what his Liberty bond 
was worth par in buying stock, and that the only way to 
make a sale was for them to stand that themselves, and if 
the company wanted them to stand that they were going to 
quit. So the company instructed me to accept them at par. 
I had nothing to do with it except what they said. 
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I tMnk no doubt those losses which I w^s sustain- 

264 ing by accepting Liberty bonds as conunissions in 

1921 had something to do with my quitting the com¬ 
pany. Another reason I (luit the company was that I had 
quite a serious argument with Mr. Skinner in the latter part 
of 1920. At the time Mr. Skinner had made the| statement 
that if he could get $200,000 in the next four months, we 
continued along there and at the end of that, period, a 
little after the period of four months, there was a consign¬ 
ment of material came in with a draft for $60,000 attached 
to the bill of lading, and after some scurrying: around in 
the office there I began to hear about it. There was no 
memorandum in the office that the purchases ha4 ever been 
made. Orr came in and said, “What in the devil are we 
going to do anyway to raise this money?” I said, “I don’t 
know.” Mr. Skinner came in and he said, “Well, you 
agreed to promise so much money, and I didn’t get it.” 
And I insisted that I had got it, and he said the bookkeep-' 
ing department told him they had not had $200,000 come 
in. So I took my reports, which were the carbon copies 
put together for each thirty days and the summing-up 
sheet for the four months, and showed him tjhat I had 
bookkeeping receipts for a certain amount, which, added 
together with the deferred payments which had come in 
during that time, ran over $400,000. Mr. Skinne^ then pro¬ 
ceeded to get mad, as he frequently did; went up in the 
air, cursed and raved as he usually did, and used abusive 
language. I finally left, and to my recollection I never saw 
Mr. Skinner from that time until he testified heiie in Wash¬ 
ington. I 

This occurred in the late fall of 1920; I wanted to quit 
then, but Mr. Oi*r didn’t want me to. I had a gobd force of 
salesmen selling a lot of stock and I didn’t want to embar¬ 
rass the company, so I decided to go out in the field, look 
after sales, and look things over. Another fact was that I 
wanted, if I was going to quit the company, to be sure 

265 I was quitting right. They had an auditing firm in 
there making a complete audit of the books. I think 

tHs was the audit referred to by Mr. Martin in his deposi¬ 
tion as the Hatter audit. They were auditors from Balti¬ 
more. They were ordered to make a complete audit of the 

14-^841a 
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books. I decided to wait until they completed the audit, 
and then sever my connections. I got a message from a 
friend who reported that the audit was completed on the 
8th day of .May. I then ’phoned to Mr. Orr if he wanted to 
continue my force in Florida, that I wanted to leave them 
with the company, and that if he would come down there 
and check up the accounts satisfactorily and give me a clean 
bill of account I wanted to leave, and leave the company 
doing the best they could. Mr. Orr came down and met me 
in the Seminole Hotel in Jacksonville, and he there wrote 
out a statement for Mr. Driver to sign, and mailed that to 
them in Birmingham. He talked to them on the long dis¬ 
tance ’phone; talked to ^Ir. Chamblee, the company’s attor¬ 
ney, then we got in a car and drove to Tampa to go over 
Mr. Ryan’s books. I checked up finally with him, and he 
gave me a receipt that everything was satisfactory. At that 
time Mr. Orr had with him a statement from the books, and 
my settlement with him was made on that statement and 
on the account book to Mr. Ryan, Sales Manager for 
Florida, who had twenty odd men under him. 

(Witness produced a paper which, after examination by 
respective counsel, was otfered in evidence by counsel for 
the defendant, and, on objection thereto by counsel for the 
plaintiff being overruled by the court, counsel for plaintiff 
noting an exception to said ruling, the paper was received 
in evidence as Defendant’s Exhibit Xo. 6, and is as fol¬ 
lows:) 

“May 9, 1921. 

Keceived of James L. Ballard full and satisfactory settle- 
of all business to date on stock sales made by him as 
lis al agent for the Preston Motors Corporation. 

PRESTON MOTORS CORPORATION. 

R. A. SKINNER, 

President. 

JAMES T. DRIVER, 

Vice-President. 

PRESTON ORR, 

Secretary-Treasurer. ’' 
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266 That is the signed release given to me % Mr. Orr 
in Tampa, Florida. I was present at the taking of Mr. 
Skinner’s deposition in this case and I am quite certain that 
paper was shown to Mr. Skinner. I was also present at the 
time of the taking of the deposition of Mr. Orr 4nd I think 
that paper was shown to him at that time and he then 
identified it. 

(Witness produced a paper which, after exam|ination by 
respective counsel, was offered in evidence by cjounsel for 
the defendant, and. on objection thereto by counsel for the 
plaintiff being overruled by the court, counsel for plaintiff 
noting an exception to said ruling, the paper was received 
in evidence as Defendant’s Exhibit No. 7, being the “agree¬ 
ment for sale of fiscal contract” dated at Tamjja, Florida 
on May 12,1921, which is set forth on page 17 of I this state¬ 
ment of evidence.) 

This paper is the transfer contract which wa^ executed 
by me and Mr. Orr at Tampa on May 12. It was shown Mr. 
Orr in the taking of his deposition. 

(Witness produced a paper which, after examination by 
respective counsel, was offered in evidence by counsel for 
the defendant, and, on objection thereto by counsel for the 
plaintiff being overruled by the court, counsel for plaintiff 
noting an exception to said ruling, the paper wais received 
in evidence as Defendant’s Exhibit No. 8, and is aS follows:) 

“Statement of Mr. Ballard’.^ Account from T)ec\ 1st, 1920 

to May Mil, 1921. ’ ’ 

Charges. 

I 

Nov. 30th. Balance due Company. $561.34 

Dec. 31st. Cash to Mr. Ballard. 7,200.00 

31st. Commissions deducted from reports! 250.00 

31st. Com. on checks returned unpd., etc.. 700.00 

267 i 


Jan. 31st. Cash to Mr. Ballard. 1,500.00 

31st. Commissions paid by Co. 5,724.00 

Slst. Short on reports. 2,930.00 

Feb. 28th. Commissions paid by Co. 1,937.50 

28th. Short on reports.I 12,885.00 

28th. Other charges. 26.00 
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Mch. 31st. Short on reports. 40,485.00 

31st. Com. on checks retd, unpaid, etc... . 819.50 

31st. Com. on 4,350 shares stock returned 13,050.00 

Apr. 30th. Short on reports. 57,305.00 

Mfl. y 5th. Short on reports. 11,250.00 

5th. Commission on stock returned 2,860 

shares. 8,580.00 


$165,203.34 


Credits. 

Dec. 31st. Commissions. 8,829.00 

Jan. 31st. Commissions. 8,436.00 

Feb. 28th. Commissions. 9,931.50 

28th. Money received and other credits. . 3,961.00 

Mch. 31st. Commissions. 20,196.00 

31st. Stock returned for credit. 43,500.00 

31st. Money received and other credits. . 1,350.00 

Apr. 30th. Commissions. 31,905.00 

30th. Other credits . 600.00 

May 5th. Stock returned for credit. 30,600.00 

5th. Other credits. 500.00 

5th. Commissions to date. 5,055.00 


164,863.50 

May 5th. Balance due Company. 339.84 


268 $165,203.34 


May 5th. Balance due Co. on Com. Acct. $339.84 

5th. “ “ “ “ Personal Acct. . . 186.12 


525.96 

5th. Amt. due Mr. Ballard on Special 

Acct. 655.26 

5th. Balance due Mr. Ballard . .. 29.30” 

That is the settlement sheet Mr. Orr brought along with 
him. I was present at the taking of Mr. Martin’s deposi¬ 
tion the other day and he identified this paper by the pen 
marks on it. It was my understanding at that time that 
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I was transferring my contract back to the corporation, 
and that I was dealing with Mr. Orr as Secreta;ry-Treas- 
urer of the corporation. That agreement was $igned by 
him as Secretary-Treasurer of the organization. After this 
settlement I had nothing at all further to do with: the Pres¬ 
ton Motors Corporation. At that time I turned over to 
Mr. Orr everything connected with the corporation except 
personal memoranda. 

During the entire period that I was connected; with the 
corporation I had nothing at all to do with the business 
noanagement of it. A very small percentage of my time 
was spent in Birmingham at the headquarters of this cor¬ 
poration, as I did a good deal of traveling. I can recall 
that I did over 50,000 miles of traveling in an automobile, 
looking after my sales force, during the twenty-six months 
I was with the company. It kept me in the fie^d a good 
part of the time. We sold stock in Florida, Georgia, Ala¬ 
bama and some in Tennessee; some little in Mississippi, 
and some in Arkansas. I took steps to ascertaiji whether 
this company had qualified under the state law$ of these 
states to sell the stock; I either saw the originajl applica¬ 
tion, or I saw the permit issued by the state Authorities 
to sell stock there. I saw the original applications at dif¬ 
ferent times in the office in Alabama, of the Comptroller 
of the Treasury in Florida, and of the Secretary of 
269 State in Georgia. My contract with Preston Mo¬ 
tors Corporation was attached to the application, 
which was all sworn to. 

! 

On cross-examination the witness testified in substance 
as follows: 

With reference to the alleged secret agreement the first 
time that I can recall that Mr. Skinner approached me on 
this subject was about the time when Mr. Driver bame with 
the corporation, along in October or November, 1919. Mr. 
Orr and Mr. Driver were in the offices at the time of the 
discussion. I do not know whether they were actually 
right in the group when he first mentioned it or hot. There 
were four offices and all the doors opened into each other. 
I would not be able to say they were all in the same room 
at the same minute or not. I think Messrs. Orr and Driver 
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heard what was going on when Mr. Skinner and I were talk¬ 
ing. I think they conld. I think they were brought into 
the discussion before it was over with. Mr. Skinner in¬ 
sisted that thev were entitled to a share of my commissions 
and that if he could not get it he was going to quit. I 
could not sav how the conversation was carried on from 
that point. Mr. Orr did not seem to be much in favor of 
it and advised me that he did not think it was a good thing 
to do. I do not remember that Mr. Driver had anything to 
say for or against. I cannot remember now that he did, 
but of course he must have acquiesced in Mr. Skinner’s 
idea. Mr. Skinner seemed to want to insist on it. I do 
not think anybody would have considered it meant a good 
deal of money being given up by me at that time. I know 
I did not. I just considered whether it was fair under my 
contract to do a thing of that kind. At that time I do not 
think I was getting net more than $5,000 per annum. I 
could not tell you whether under the arrangement I 
270 was first to get $5,000 to equalize with Mr. Skinner’s 
salary. I could not tell anything about it. The 
thing was out of mv mind for several years until this thing 
started. I think the contract which I had at that time was 
to sell 85,000 shares, that is, $850,000. T got 5 per cent of 
the 30 per cent, less my expenses. Whether or not this 
amount which would be split four ways under the proposed 
agreement amounted to anything would depend on how suc¬ 
cessful we were in selling stock and how fast it was going. 
In the first three or four months I do not think I was mak¬ 
ing very much money. T suppose we sold out the 85,000 
.shares by May, 1920. I do not remember the exact date, 
but T think the sales were quite small then. As near as I 
can recollect, IMr. Skinner wanted to claim that he was 
entitled to an interest in my commissions if he helped by 
being in the office and helping to sell stock. That is all I 
know. He wanted to share in it. It was finally acceded to. 
I acceded to it in this way: Mr. Skinner said he was going 
to quit if he could not get a division and I can only say 
what I thought at that time. I had been told that Mr. Skin¬ 
ner was an experienced automobile man, eighteen years as 
an engineer that had been with the Cadillac and Hudson 
and different companies, and that he was an experienced 
man and would be valuable with a new company. I hesi- 
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tated to fall out with him and have him quit. I did not 
know just what to do and my recollection is I did assent 
to it at that time. I got to thinking of it immediately after¬ 
wards. I do not remember just exactly how much they did 
assent to. T do not remember that I made any mennorandum 
of it. I could not say whether I signed anything at all. 
It has been so long. I do not remember any Writing or 
memorandum. I would not say definitely that j;here was 
not such a memorandum. I have not a copy of any such 
an arrangement at the present time. The next day I re¬ 
pudiated the contract to all those concerned. I think I 
called Mr. Skinner, Mr. Driver and MrL Orr to- 
271 gether to make my announcement to theih, when I 
told them I would not assent to that, anid if they 
wanted to have it I would quit. Orr said he did not care, 
that if he could not sell stock and make it himself he did 
not want it. I do not recall that Mr. Driver made any state¬ 
ment whatever. I believe ]Mr. Skinner said lic^ believed 
he was entitled to it, or something of that kind, and walked 
off. I would not sav there was any excitement: about it. 
]\Ir. Skinner did not quit after T repudiated the agreement. 
I deny that I paid any of these three men under tWt secret 
agreement. I did pay them what I was authorized to pay, 
commissions for the sale of stock. I could not remember 
the amounts I paid Mr. Orr, it has been too lohg a time 
ago. I paid him quite a few thousand dollars from start 
to finish. I think any one of the three probablyl got more 
than a thousand, probably two or three thousand. I could 


not say. It has been so long ago, nearly nine years ago. 
I cannot remember the amount of figures. I was pretty busy 
at that time. I had each cheek and evidence of every record 
of my personal checks and so forth up until a month or so 
before this bill was put in. When I made a trip somewhere 
I thought I had no further use for them, and I decided I 
just would not keep lugging them around in thei suit case 
or in the automobile wherever I went. 

My recollection is that, in May, 1921, when the Settlement 
agreements were signed at Tampa, that some twjo or three 
thousand dollars were turned over to Mr. Orr, but my rec¬ 
ollection is that Mr. Ryan did that because he Iwas there 


working with the salesmen in Florida. Mr. Orr had this 
statement that I produced as a statement of niy account 
on the books at that time. Those accounts with the twenty 
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odd salesmen wlio were working- iir’.der Mr. Ryan in Florida 
were settled up there in Ryan’s office. Ryan made returns 
to Orr as Secretary-Treasurer of the company and turned 
over his hooks. He checked them up and then he 

272 gave me that written statement showing that they 
had received full settlement. As near as I can rec¬ 
ollect, any pa>*ments made at that time were made by Mr. 
Rvan to Orr as Secretarv-Treasurer of the Preston Motors 
Corporation. At the time he turned over his books in which 
he had all of his accounts, and in doing that Mr. Ryan was 
working for me; he was representing me. The last contract 
of May, 1920 was with the corporation. Under it the sub- 
salesmen did not settle "with the corporation at. all, but I 
settled with it. If ^Ir. Ryan paid anything it was on my 
account. I do not know anything about what should ap¬ 
pear in my account. I did not keep the books or have any¬ 
thing to do with them. 

I would not bo able to say what I paid Mr. Skinner dur¬ 
ing the whole time I was connected with the company. 
Whenever Mr. Skinner or Mr. Driver made a sale I think 
frequently Mr. Driver brought it in or brought the money 
to me. I should not be surprised if the amount paid Mr. 
Skinner was $10,000, but I am not sure that it would run 
to that amount. Probablv it might. I would not be sur- 
prised if it was as much as $10,000, but I would be sur¬ 
prised if it was as much as $20,000. I was handling a good 
deal of money coming in and out of the office. It would be 
utterly impossible for me to remember the amount. 

I could not say that I did not pay Mr. Orr as much as 
$10,000 or $20,000. I would say this about Mr. Orr, that 
what ever sum I paid him probably was not all his commis¬ 
sions. If salesmen came in to report and Mr. Skinner or 
Driver was not around to sign a check, I have known cases 
where Orr paid the salesmen and then got it from the com¬ 
pany himself. Salesmen would come in town and want to 
get out of town, and just as a personal favor he would pay 
him the commission that was due. I do not know how that 
was carried on the books. For that reason I never did know 
what was commissions to Mr. Orr or for that matter, Skin¬ 
ner and Driver ; for them it might be the same thing. 

273 If I came in and there was a sale claimed by Skinner, 
Driver, Karnes or anybody else, all I could do was 
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to check up that they made the sale and if I found that they 
made the sale I paid them the commission. 

The men acting as executives could make a good deal 
of sales by people coming into the factory, i So far as I 
know all their sales were made at the factory. There were 
some sales made at the office down town ini Birmingham 
before we went out to the factory in the Ihtter part of 
1919. There were some sales in the field for which I paid 
commissions to Orr, Driver and Skinner. lido not know 
whether they made any sales out of the Statfe of Alabama 
or not. I could not say just what period it Ajras that they 
made sales at the plant in Birmingham, but I should think 
they made some sales between 1919 and May, 1921. After 
my second contract went into effect there is;nothing that 
shows on the books about the sub-salesmen. I do not know 
what percent for sales made by Driver and Skinner was 
carried on the books, or whether any of it was. I know 
that some of it was not carried in them. They would tell 
me that they made the sales. When I would come into the 
office someone would report, “I have sold Jbhn Jones 50 
shares of stock; I am entitled to a commission on it.” I 
would make a memorandum on that and would go into the 
bookkeeping department and check it up. They would say, 
“Yes, that has been credited to you”; and of course I 
would pay the commission. i 

I could not say how much Skinner, Orr and Driver made 
in the selling of stock for me. 

I do not think Defendants Exhibit No. 8 was: a settlement. 
We went to Mr. Ryan’s office together, saw Mr. Ryan’s 
books, and there it was checked up. The ampunt which I 
had Ryan pay at that time resulted from the| fact that he 
turned in some applications previous to the time we made 
the settlement. The idea for making the sjettlement in 
Florida was that I did not want to eihbarrass the 
274 company and wanted to leave the meri in the field 
so the company could be successful. Tliiis statement 
(Defendant’s Exhibit No. 8, as I understand ili, is the state¬ 
ment of my account on the books, the last entries on the 
books previous to the settlement. Mr. Ryan made the 
settlement there which severed my connection with the 
company. He turned over his books, applications, and all 
accounts, papers, and so forth, in his office to! Mr. Orr. I 
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said, “Here are the books and everything. You check 
them up.” Mr. Orr sat down and checked them over and 
agreed that the accounts were perfectly all right and set¬ 
tled it. Mr. Ryan turned over the proceeds with those ap¬ 
plications and then Mr. Orr gave me a statement receipted 
in full. That statement (Defendant’s Exhibit No. 8) shows 
that on May 5 there was owing to me $29.30. That is the 
only statement of account that I have as of that date or 
about that time; the statement from the first of the year up 
to the time of that date. 

When I asked the directors and stockholders about com¬ 
missions on stock sold by them., they said to pay them regu¬ 
lar salesmen’s commissions. The corporation had a direc¬ 
tor by the name of Lindsey, who sold stock. He bought 
$20,000 at one time himself. He and his cousin sold stock. 
His cousin devoted all of his time to selling stock for a 
number of months. I do not remember whether he did. 
He is a man of some finances. 1 do not remember how they 
handled their accounts. When I saw them in the office 
they were together. I think he engaged his time for com¬ 
pensation under me. I do not think he made any great 
amount. 

Mr. Harris sold a considerable amount of stock through 
his account. He had a considerable number of men under 
him. He was a district manager, at one time in Alabama, 
another time in Tennessee, and other places. He changed 
territories. At one time he was in part of Florida. 

I could not say as to the figures showing amounts 
275 paid to the Director Harris as commissions. The 
amount of $49,474.05 as commissions credited to him 
from June, 1919 through April, 1921 does not appear to 
me to be very far out of what it ordinarily should be, be¬ 
cause ^^Ir. Harris had a number of salesmen working under 
him in the selling of stock—all of the time from three to 
six or eight men working under him in the selling of stock. 
Mr. Harris had the authority of settling with his salesmen, 
paying them when they made the sale, and bringing it in 
to me as one item. H^ did this so far as I know while he 
w*as a director of the company. He was a stock salesman 
and all the way through I knew him as a stock salesman. 
I do not know whether he was Vice President or not. He 
continued his sub-salesmen as long as I was with the com- 
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pany. The figure of $'3,474.05 represented the| commis¬ 
sions on his personal sales, and his 5 per cent over-charge 
on the sales made by his men, who comprised as high as 
six or eight salesmen at different times. 

I am unable to say from recollection what other directors 
besides Mr. Lindsey and Mr. Harris, outside of Orr, Skin¬ 
ner and Driver, sold stock. I rather think Moore did. I 
have no recollection of Hugger and Geis, but I could not 
sav whether thev did or not. I do not know that I knew 
who all the Board of Directors were at all times.: I would 
not be able to state that there were not men on there that 
I did not even know were directors. At times I ^yas not in 
the office for three or four months. 

Mv recollection is that there was a reservatiori of a cer- 
tain number of shares in my contract of ]\Iarch 2!5, 1919. 

(At this point the attention of the witness was called to 
the second paragraph of the contract of March! 25, 1919, 
and asked: “You agreed to sell 100,000 shares,:excepting 
an amount not to exceed 15.000 shares which the Board 

/ I 

of Directors may set aside for other purpoises. Now* 
276 what was done with that 15,000 shares?’? Where¬ 
upon the vutness testified in substance as follows: 

I do not know what was done with that, except they 
bought the forge plant for 10,000 shares. That isiwhat they 
exchanged 10,000 shares of the common stock forj the going- 
business of the forge plant. They bouirht that frbm Ingalls 
Iron Works, I think, and Gamble—I think Tnigalls Iron 
Works were connected with some of those people there. I 
think that deal went through and that a man by the name 
of Gamble was the agent for it. I did not participate in 
that transaction at all and did not get any commission on 
it. I do not know who Mrs. Adelphia Brown is except 
from hearsay. I remember hearing that name |in connec¬ 
tion with that trade. ! 

Thereupon the following transpired: 

“Q. Mr. Ballard, E.xhibit No. 2, the cash book of the 
corporation, on page 98, under date of November 29, 1919, 
shows a sale of 9,500 shares of preferred stock and 500 
shares of common stock to Mrs. Adelphia Bro^ at par. 
Each one of the sales has opposite it your initials ‘ J. L. B.’ 


220 T. M, COXE, XEUSTEE^ VS. JAMES L. BALLABD. 

The Special Organization Expense account is charged with 
$10,000, and on page 99 the total of commissions under the 
Special Organization Expense account is shown as $27,- 
354.67, which includes that $10,000, and that is entered into 
the J. L. Ballard Special account under date of November 
30, 1919, which is an account in Plaintitf’s Exhibit No. 4; 
so, according to these books you received $10,000 commis¬ 
sion for the sale of those stocks.” 

Whereupon tlm witness, continuing, testified in substance 
as follows: 

277 If those entries are there on those books the books 
are not correct. I never received any commissions 
whatever from that, never was credited with any, never 
had any in my account. If those entries are there they are 
false. I know I never received any commissions from 
that. I would not be at all suri)rised if Mr. Karnes, with 
whom I had some dispute, would be disposed to falsify the 
books, making erroneous entries to the extent of $10,000, 
although it never occurred to me. I certainly never re¬ 
ceived any settlement or anything of that kind. I did not 
have anything to do with this transaction with Mrs. Adel- 
phia Brown in connection with the purchase of the forge 
plant. I suppose I was entitled to the $10,000 under my 
contract, but I did not receive it and didn’t want it. I 
never knew that this $10,000 was credited to me and I do 
not believe I ever got it. If I got it I was entitled to it 
under the contract. 

My understanding of the agreement was that I was en¬ 
titled to 35 per cent only when the full amount of the stock 
was paid in cash. If the books show otherwise I would say 
that the books are wrong. I never have examined the books 
and have not had any opportunity to examine them while 
they have been here. 

I would not be able to say whether I got a commission on 
stock sold to Mr. Lindsey, the Director. I waived the com¬ 
mission, I am quite satisfied, on the sale made to biTu I 
have no recollection on the subject of whether I got com¬ 
missions on stock sold to Hugger, Harris, Geis and Moore. 
It is customary for a sales manager always, if he has a con¬ 
tract, to waive any commissions to any one of the oflScers 
of the company who purchases stock in it. That is cus- 
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i 

tomary the world over. I do not remember how much stock 
Hugger, Moore and Geis bought. I think Mr. Hugger had 
two or three thousand dollars worth or more, but I could 
not say. i 

I sold stock in the State of Georgia. I could not say 
what were the total commissions to mel and the 

278 agents for stock sold in Georgia. My sub-salesmen 
and I were not paid a different total of eoijnmissions 

for sales in Georgia than we were in Alabama af the same 
time. I am unable to say when we started selling in 
Georgia. I think it was before I finished that 1919 contract, 
which would be in the latter part of 1919 or the early part 
of 1920. 

I 

My first contract calls for 10 per cent. I am to employ 
salesmen for the company, to be paid by the conipany, and 
I am not to engage them for more than 25. I think I testi¬ 
fied that no one was paid 25 per cent except in case he sold 
all cash with the application; by reason of the fact that 
some other companies were paying that in the field at that 
time we did that for a while. The contract meant that I 
was to make the best bargain I could with subsalesmen. If 
other people did not compel us to pay 25 per cent we would 
not pay it. If I could get them for less the company would 
receive the benefit. I owed a duty to make the best trade 
I could with sub-salesmen for their percentage, ^nd I per¬ 
formed that duty too. 

When the Preston Motors Corporation was named, I am 
unable to say that I definitely know where they got the 
name Preston. Mr. Orr’s first name was Preston, if that 
has any connection with it. I presume it hasj but I do 
not know. I believe he was connected with the old Preston 
Motor Car Company also, although I did not kiiow him at 
that time. I believe Mr. Orr was a man who followed the 
profession of salesman as a regular business. 

“Q. You were a professional salesman, were you not, at 
that time, in 1919 to 1920 and 1921, you were a professional 
salesman? A. Well, I do not know what you mdan by pro¬ 
fessional salesman. I sold some stuff before that. 

279 Q. You have stated that you worked and sold stock 
for two or three motor companies? A. [S^es, sir, I 

have sold stock for the Gary Motor Car Company in Gary, 
Indiana; sold stock at one time for the Eed Cross Drug 
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Company in St. Louis, and I sold r :al estate in Washington 
for the Chillum Castle Heights Land Company. During 
all of that time I was a salesman. Whether you call that 
a professional salesman I do not know.” 

The Witness, continuing: I sold stock also for the Pied¬ 
mont Motor Company at Lynchburg, Virginia for a year 
or so. Skinner and Driver were connected with that com¬ 
pany. I had met them. I presume I had conversations 
probably 15 or 20 minutes with them altogether during my 
connection with the Piedmont Motor Company. I was a 
salesman for the company that they were connected with 
during that time. 

When I went to Kentucky with Mr. Dean, it was after 
I left the Preston Motor Car Company. I was with the 
Red Cross Drug Company for a while and then went with 
the Gary Motor Car Company. I was selling stock in 
Kentucky and some in Indiana, and then we went to Ar¬ 
kansas. At the time I filed mv answer in this case I was 
connected with the Diotomaceous Products Company, and 
at the time I testified I was connected with the Silica Tile 
Company. 

I never sold or bought any stock at any less than par, 
that I remember, in my life. I have no recollection as to 
whether I got any reduction on the 10 or 20 shares of the 
stock of Preston Motors Corporation that I purchased at 
the time of its organization. I do not remember whether 
I paid cash for it. 

It is mv recollection that I met Preston Orr on the street, 
that he said he wanted me to sell the stock of the 
280 corporation, and that I then drafted a contract and 
submitted it to the Board of Directors. I did not 
meet those directors until about that time. They accepted 
the contract as drafted by me. It is my recollection I 
drafted this contract, but I would not say positively that I 
did. I drafted the second contract of May, 1920. I do not 
know whether that contract went before a meeting of the 
Board of Directors or not. I believe the first contract was 
accepted at a Board meeting at which Mr. Harris, Mr. 
Moore and Mr. Orr were present. 

It would be pretty hard to say how many district man¬ 
agers I had. First and last I had Mr. Harris, Mr. Ryan, 
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Mr. Fender and Mr. Hamilton; several more that;I do not 
remember. At different times and different places the dis¬ 
trict managers had different amounts of territory!. Some- 
times there would be four or five counties in which jlie would 
be actively "working. At times a man would have an entire 
state. It depended on the man and the circumstances. 
There were operating under a district manager aS high as 
20 or 25 salesmen sometimes, and sometimes there were 
less. The largest number of salesmen, including inanagers 
and sub-salesmen, that I had operating for this company at 
any one time, amounted to 50 or 60 men. A salesman’s ter- 
ritorv was usuallv confined to one countv, sometimes two, 
depending upon the population and various other things. 
He would be given a contract and entitled to anything sold 
in that county if he had worked in there for some time, 
on the theory that anything sold in there was a result of his 
efforts. I 

Under my first contract I was credited with 2Ve% at the 
time of the sale, and to the best of my recollection "^th 2% 
per cent as each of the three installments were paijd. Under 
the second contract I was paid 30 per cent of the ireceipt of 
.$40 or more by the company. 40 per cent or more was 
required to be paid with the subscription. I got all my 
commissions when the subscription came in and the com¬ 
pany got 10 per cent. That would be nejf profit to 
281 them for surplus in the event they did noj: issue the 
stock. If the future payments were not paid the 
company profited 10 per cent. Under the second contract, 
if a $100 share was sold we got $40, and out of th|at I would 
get $30 and the corporation $10. 

I think I testified in regard to asking the directors and 
the stockholders if there "tvas any objection to my paying 
commissions to oflScers and employes of the corhpany and 
in connection "with that the statement was made! by one of 
them, and agreed to by all of them, so near as I can re¬ 
member, that it did not make and difference to them whether 


I sold the stock personally, or whether one of the officers 
of the company or one of the employes. They "wiere "willing 
to pay the amount for the sale of the stock that they set 


out in the contract. It was agreed that where! I sold the 


stock myself I got the 10 per cent under the contract and 
also the 20 or 25 per cent that would be payable to the 
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salesman. I believe this was not ir. the written contract but 
resulted from a verbal agreement. To the best of my 
recollection all of the officers and stockholders at that time 
agreed to this. There were very few stockholders at that 
time. This was immediately after the agreement or that 
contract. The question came up as to what we were going 
to do with the individual sales. 

After the secret agreement was proposed to me I do 
not remember that I told Mr. Hugger or Mr. Geis about it. 
Probably they were not in town. I do not remember that 
I told Mr. Moore about it. I went to the company’s at¬ 
torney and asked his opinion of what I ought to do about 
it. That is all I remember. His office was in the same 
building that the company’s was. I do not remember 
whether I told Harris about it or not. I did not consider 
that I had any duty to tell the directors about that proposal, 
when I rejected it the next morning. I never heard of the 
thing from the next morning until this bill was filed, to the 
best of my recollection. 

282 Under my first contract I agreed to organize a 
staff of dealers to sell the output of the company. 
I do not know exactly what Mr. Driver’s duties were when 
he first came with the company. After he came there, so 
far as I know, all he did was to consult with Mr. Skinner, 
and they were working out the plans for the factory, ma¬ 
terial and machinery, and things of that kind. They seemed 
to be working on that pretty well. I see somewhere in the 
record where Mr. Driver is called a sales manager. My 
recollection is that he was not doing anything with regard 
to selling cars in 1919, not until after we got out to the 
factory. In the first contract I agreed to organize a staff 
of dealers to sell the entire output of the company. 

In testifying on direct examination about losing $9,000 
from January 1, 1921 until the time I left, I meant I lost 
that amount, to the best of my recollection, above all gains, 
that amount and my expenses. I had some stock that I 
had taken as commissions. I had a quarrel with Mr. Skin¬ 
ner and wanted to leave. I had paid cash for the stock 
and I was turning it in, and what I actually got was princi¬ 
pally Liberty bonds. 

I could not say how much of the stock taken by me as 
commissions I had on my hands in the early part of 1921. 
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To the best of my recollection something like $50,000 was 
owing me at one time, all told. That is all I xemember 
about it, I just have a recollection of something in the 
neighborhood of that amoimt. I lost the $9,000 in the 
early part of 1921, It was lost in selling stock w’hich I had 
agreed to take as commissions. I do not think! I turned 
back all of the stock that I had in the company ;| I do not 
remember. I tliink I had some of this stock wl^en I left 
the company, but I do not remember. I do not know 
whether I have any of this stock now. I think I have. I 
did not keep it after they went in the hands of i receiver 
though. 

With reference to the credit to my account of 
283 $10,000 commission in the sale of stock to Mrs. 

Adelphia Brown, this is the first time I ever knew 
there was any such entry. It was never on apy report 
made to me by the bookkeeper. It never was ipentioned 
and it is my recollection that I never received anjj payment 
out of that account. I see an entry there in the books where 
it is credited to organization expense or something of that 
kind. I do not think there are books enough therb to show 
exactly how those accounts go. This is the first time I ever 
saw the cash book and the balance account and thb accounts 
of Mrs. Adelphia Brown. My settlements with thb company 
were always statements drawn up by the bookkeeper. If 
they agreed with my records I had no occasion to refer 
to the books. Those statements are all in the files of the 
company for every dollar I ever received. I do not admit 
that I received 35 per cent on sales where the sale was not 
paid all in cash at the time of the subscription. 

After I repudiated the secret agreement witli Messrs. 
Skinner, Orr and Driver, they sold a considerable amount 
of stock at the office and plant in Birmingham, for which 
I paid them salesman’s commissions. I could ncjt tell you 
any definite time at which they sold stock at the office. They 
sold it in 1920 and I think they sold some in 1921. I could 
not say how many sales were made by them, i Possibly 
there were sales every month during the year 1920 by each 
one of these men, but I could not say. 

I doubt very much if I sold any stock, very mpch, in the 
field after the date the first dividend was declared. I did 
not make any effort to sell stock in the field anywhere after 

15-4841a 
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I got some salesmen working. A man loses his stock sales¬ 
men if he continues to make sales himself. I do not re¬ 
member when the Alabama blue sky law went into effect 
in 1919. The big drive was put on sometime in November, 
as near as I can recollect. This was before the Shaw Bill 
went into effect; if I remember; that was the name of 
the Alabama blue law. 

284 On redirect examination the witness testified in 
substance as follows: 

The forge plant, which was involved in the transaction 
with reference to Mrs. Adelphia Brown, is the plant known 
as Plant No. 2. At the time of this deal with Mrs. Brown 
in regard to the forge plant there was some statement made 
to me that had been discussed pretty much around the office. 
My understanding of that deal was that they traded $100,- 
000 worth of stock at par for the going business of the 
forge plant. My understanding was that Mrs. Brown was 
transfer agent. I believe the plant belonged to several 
people, stockholders, heirs or something. I do not have any 
definite recollection now. I think she was the transfer 
agent. I deny receiving any commissions on the stock to 
Mrs. Brown in connection with the stock sale for that plant, 
and denv anv connection with it. 

From the beginning of my first contract I called for a 
statement from the bookkeeper as to how I stood. He 
would render me a typewritten statement, on which would 
be the names of the individuals who bought the stock, 
number of shares, credit to initials, so much, say Karnes, 
or whatever man handled that. I settled on those state¬ 
ments, which went in my files, and when I settled on that 
statement I signed a duplicate statement which went into 
the files of the bookkeeper. They have got a record of my 
signature for every dollar I ever received from the com¬ 
pany. Those statements signed by me were accessible 
where thev could be found in two minutes. There never 
was any such item in these statements as this $10,000 com¬ 
mission on the trade for the forge plant, on any statement 
that I ever saw. If it had appeared on such statement I 
would have recalled it and asked them to change it on the 
books, but I never recall seeing or hearing of it. I 

285 believe I was entitled to it under my contract, but I 
waived that. I had an understanding with Mrs. 
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I 

Brovn or her representatives, vhich arrangement was made 
by the Executive Committee or the Board of Directors. 
The parties wlio traded wanted $50,000 worth Of that stock 
sold. The company agreed to sell it. That is, they entered 
into a verbal agreement and called me in tlie office and 
wanted to know how that could be done. I told them that 
I could find salesmen as we went along and that I would 
find salesmen and send them up. I understood! Mr. Gamble 
was going to handle the finances and the final airrangements 
were that I was to send salesmen up to Mr. Gamble and they 
would sell the stock and he would pay the regular 20 per 
cent commission. I sent several up there and they told me 
they sold some of the stock. I had no further dealings in 
that other than sending the salesmen up and they sold it 
for him. 

With reference to the payments that I made to Mr. 
Orr for services other than commissions for selling stock, 
such payments were not made where there was a sales 
manager to which a salesman was assigned. If he sent a 
salesman where I did not have any sales manager I gave 
him the 5 per cent. If he sent him where there was a 
sales manager he received nothing. The sales made by 
by Mr. Harris, which I said on cross-examination covered 
sales made by agents employed by Mr. Harris as well as 
on his own sales, those sales were reported to me by Mr. 
Harris the same as sales made individually by l^im. During 
the first contract the company paid Mr. Harri^ direct. He 
had some sort of real estate business and had f-wo or three 
men with him that had been there a long while. Whether 
they or he closed the sale, I never knew. He handled that 
and turned it in himself. As district sales maiiager I paid 
Mr. Harris himself on what he turned in during the second 
contract. I paid him 25 per cent flat on everything he 
turned in, for him and his men, under the second con¬ 
tract. 

286 When I received stock from the company in 1920 
I received it as security for cash that the corpora¬ 
tion owed me, for commissions due me and carried on the 
books to my account. I had paid the salesmen for quite a 
long time out of my personal money, and I Ws credited 
with this amount. I accepted the stock after an agree¬ 
ment with the Executive Committee that I was receiving 
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that in lieu of cash they owed me, and I got a 'smtten 
agreement that I had a right to turn that stock back in, the 
same as cash, in accounting for future sales, which I did. 
For example, if $100 of all I got cost me $70, I received 
$100 worth of stock at par. When one of my salesmen 
sold $100 of stock in Florida I would receive a Liberty 
bond, w’hich in most cases were worth an average of about 
86 at that time. I would pay the salesman and the sales 
manager in Florida 25 per cent, 20 per cent to the sales¬ 
man and 5 per cent to the sales manager, in cash. Then 
in selling the Liberty bond for 86 I was out 9 per cent and 
my expenses over and above everything. When I say I 
paid $70 I mean that my contract called for 30 per cent. 
They charged me the stock at par and credited me with 
30 per cent for selling that. That is the way they entered 
it on the books. I did not know that until Mr. Martin 
told me that the other day. They simply credited me for 
selling the stock that I received. 

On recross-examination the witness testified in substance 
as follows: 

I paid that 70 per cent in commissions owing to me; for 
those accrued commissions I had paid out cash money. I 
took all the money I had and the Liberty bonds they gave 
me and sold them at the market price and paid salesmen 
and sales managers and let them owe me. I did not have 
enough money. Mr. Orr lent me money from time to time. 

He gave me quite a considerable sum of money and 
287 took due-bills for it. With reference to the ma¬ 
chinery, for the purchase of which the company 
ee^led mone^, l)tit which I have already testified I said 
Mr. Skinner made a statement to the Board of Directors 
that if he could liave so much money in a given length of 
time, if he could get enough material in the factory, he 
could put the factor}* on the basis of an output, of six cars 
a day, and I agreed to raise every dollar I could of my 
own and let the company owe me, putting every dollar in 
the treasury of the company that I could during that length 
of time, which I specified was to assist the company. I 
did put the last nickel I had in the world into paying the 
salesmen and let them owe me. Then I took the stock. 

I could not say where Mr. Orr performed the services 
for me which were in the nature of sales manager serv- 
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ices. Possibly some of them were most undoubtedly in the 
office. They might have been down town or | in a hotel, 
evenings, or otherwise. He knew a lot of salesmen. They 
would come along and if he could induce themj to go with 
the company he was certainly anxious to do so. It was 
to everybody’s interest to get as many salesnaen as they 
could. In the event he put a salesman in a territory where 
I did not have a sales manager I regarded that as a per¬ 
sonal favor, and I remember in one or two instances I 
gave him 5 per cent on what that salesman made. Maybe 
the salesman stayed a week or two, or a month ;or two, but 
I gave him 5 per cent. I do not think that amounted to 
a great amount, but I do remember two or three instances 
of that kind. I am unable to say when these iijstances oc¬ 
curred, or whether they occurred before or after this secret 
agreement. I paid him for these services, apatt from the 
commission which I paid him, not more than a few hun¬ 
dred dollars, if that much. 


288 After the close of the testimony offered by the 
plaintiff and the defendant, and upon the argument 
of the cause, counsel for the plaintiff presented to the 
Court and asked the Court to hear and to take into con¬ 
sideration, in deciding this cause. Public Law No. 660 of 
the State of Alabama of the Session of 1919, i commonly 
known as the Blue Sky Law. To this, counsel for the de¬ 
fendant objected; the Court sustained the objection and 
refused to consider the statute referred to, and| the plain¬ 
tiff noted an exception to the ruling of the Court. 

And thereupon the Court entered the decree dismissing 
the bill, as appears of record. 

Be it further remembered that the foregoing contains the 
substance of all of the evidence given on the hearing of 
this cause, and each of the exceptions stated to i have been 
taken by the attorney for the plaintiffs was so | taken and 
was duly allowed and noted by the court, and in order 
that each and every thereof may be preserved add made of 
record this statement of evidence is duly stated^ approved 
and signed, and ordered to be made of record inj the above 
entitled cause this 20th day of August, 1928. j 
By the Court: i 

WILLIAM HITZ, 


Justice. 
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IN THE 


Court of ^peal 2 (, 30 is>tritt of Coluintiia 


April Term, 1928 


No. 4841 


T. M. CoxE, AS Trustee m Bankruptcy for Preston 
Motors Corporation, Appellant, 


vs. 

James L. Ballard 


BRIEF FOR APPELLANT 


1 . 

I 

STATEMENT OF THE CASE 

This appeal is from a decree of the Supreme Court 
of the District of Columbia dismissing a bill in| equity 
brought by the trustee in bankruptcy for J^reston 
Motors Corporation against the appellee. In his bill, 
the trustee attacked the validity of the appellee’s con¬ 
tracts with the Preston Motors Corporation cdvering 
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the sale of its capital stock, on the ground that the 
appellee’s relation to the corporation was fiduciary in 
character, that he obtained the contracts in question 
through fraud upon the corporation, its stockholders 
and creditors, and that amounts received by the ap¬ 
pellee under these contracts, amounting to $337,297.53, 
thereby became impressed with a trust in favor of the 
corporation. 

II. 

STATEMENT OF FACTS 

On March 8, 1919, the Preston Motors Corporation 
was organized under the laws of the State of Dela¬ 
ware. The ostensible purpose of this corporation was 
to manufacture at Birmingham, Ala-, and sell auto¬ 
mobiles. (R. 117, 118, 120.) The authorized capital 
stock amounted to a million dollars, divided into 100,- 
000 shares of a par value of $10 each, two-thirds being 
cumulative preferred non-voting 10% stock, and the 
balance being common stock. The amount of capital 
with which the corporation commenced business was 
$1,200,00, being 120 shares of stock, issued as follows: 
(R. 120,122) 

James L. Ballard (the appellee)_10 shares 


E. S, Hugger. 20 shares 

0. B. Harris. 10 shares 

T. 1. Moore .. 20 shares 

G. E. Lindsay. 20 shares 

Preston Orr. 20 shares 

Joseph Gies .. 20 shares 


None of these original subscribers had had any prior 
experience in the business of manufacturing automo- 








3 


biles, and there is no evidence that any of them were 
men of means. (R. 68, 163,177) The appellee’s prior 
experience had consisted of selling cemetery lots on 
commission for a doctor (R. 70,198), and selling stock 
for various corporations (R. 48, 221, 222), including a 
corporation called Preston Motor Car Company. (R. 
48) That company had been organized for the osten¬ 
sible purpose of manufacturing and selling chrs at 
Birmingham, but never made or sold any. (|R. 68) 
The only business it engaged in was the salei of its 
stock. (R. 91) At the time of the organizaiion of 
Preston Motors Corporation, the Preston Motbr Car 
Company was insolvent and had gone out of business. 
(R. 84, 91) i 

E. S. Hugger was engaged in the construction busi¬ 
ness at Montgomery, Ala. (R. 134,136,151) 0. B. Har¬ 
ris was in the real estate business at the samd place. 
(R. 145-6, 227) T. I. Moore was cashier of a bank at 
Marion, Ala., a small country town. (R. 151,155,156) 
Preston Orr had been vice-president of Preston Motor 
Car Co. (R. 68) He organized Preston Motors Cor¬ 
poration (R. 70) and was the moving spirit in the man¬ 
agement of its atfairs (R. 151) as he had beep in the 
Preston Motor Car Co. (R. 163) His business; experi¬ 
ence had been largely confined to promotion enter¬ 
prises. (R. 163) He was a professional salesman. (R. 
221) Joseph Gies was in the lumber business. (R. 151) 
At the first meeting of the incorporators of Preston 
Motors Corporation, held on March 8, 1919, all of the 
above-named stockholders except the defendant and 
Lindsay were elected directors. (R. 122) 

The first meeting of the directors was held on March 
25,1919, in Birmingham. Only Moore, Harris land Orr 
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were present. (R. 73) At this meeting, the contract 
with the appellee set forth in paragraph 7 of the second 
amended bill was adopted. (R. 76) This contract, 
which had been written by the appellee (R. 48, 199), 
employed the appellee to sell the 100,000 shares of 
stock of the corporation (except an amount, not ex¬ 
ceeding 15,000 shares, which the Board of Directors 
might set aside for other purposes), the appellee to 
employ salesmen at as low commission rates as pos¬ 
sible, not to exceed 25 per cent of the sales price, the 
appellee to receive an additional 10 per cent on all 
stock sold. (R, 21-22) At the same time, the appellee 
orally agreed with the directors that he would pay 
them commissions on any sales of stock made by the 
directors. (R. 54, 71, 88, 135, 147, 155, 156, 201, 223) 
Prior to the incorporation of Prestor Motors Cor¬ 
poration it had been intended that Preston Orr should 
get the contract to sell the stock, but a few days before 
the first meeting of the directors, this plan was aban¬ 
doned, Orr and Ballard agreeing that Ballard should 
have this contract. (R. 70, 199, 222) 

At all times from and after the making of this agree¬ 
ment until the appellee left the employ of the corpora¬ 
tion, commissions were paid to various directors and 
ofBcers of the corporation for sales of stock by them. 
(R. 135, 147, 201-2, 217, 218) 0. B. Harris, one of the 
directors who constituted the quorum which approved 
the contract of March 25, 1919, with the appellee, de¬ 
voted most of his time to the sales of stock, having 
several salesmen working under him. (R. Ill, 149, 
153, 218) From June, 1919, to April, 1921, Harris 
received commissions amounting to $49,704,05. (R. 116) 
T. 1. Moore sold some stock on commission. (219) 
Perston Orr, likewise one of the directors who con- 
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stituted a quorum at the meeting of March 25, 1919, 
received $1,088.75 on sales made by him in 1919 (R. 
117), and other sums for sales in 1920. (R. 106-7); All 
of the officers, including Skinner, Driver and Orr^ and 
all of the directors, with the possible exception of 
Hugger and Geis, and all of the office force in the plant, 
bookkeepers, stenographers, and salesmen in th6 fac¬ 
tory, sold stock on commission. (R. 90, 135, 148| 201, 
202, 203, 219) 

On sales of stock to officers and directors undet this 
contract, the corporation paid commissions of 35 per 
cent, 10 per cent going to the appellee, and in one in¬ 
stance, 25 per cent going to Preston Orr. (R.! 117) 
On personal sales by the appellee, he received a I com¬ 
mission of 35 per cent. (R. 72) 

At the first meeting of the directors on March 25, 
1919, E. N. Claughton was elected a director, and the 
following officers were elected: (R. 73-4) | 

President.E. S. Hugger 

Vice-President.T. I. Moore i 

2nd Vice-President. .E. N. Claughton 

3rd Vice-President.0. B. Harris i 

4th Vice-President.Jos. Geis I 

Sec’y and Treasurer... .Preston Orr 

Mr. Hugger agreed reluctantly to serve as Presi¬ 
dent, having never been in the automobile business 
and knowing nothing of it, and only agreed to iserve 
until another man could be secured to take his place, 
although urged by Orr to remain in office. (R. 136-7) 
While in office as president, he only went to Birming¬ 
ham to attend one directors’ meeting, on July 1,: 1919, 
at which he resigned as President. (R. 123, 124^ 137) 
At this first meeting of the directors, the exchange 


t 

I 





6 


of the common stock of the corporation for stock of 
the defunct Preston Motor Car Company was ap¬ 
proved. (R. 76) 

At the same meeting, an executive committee, con¬ 
sisting of Hugger, Moore and Orr, was appointed and 
authorized to exercise all the powers of the board of 
directors while the board was not in session. (R. 75) 

The next meeting of the directors was held on July 
1, 1919, only Harris, Hugger and Orr being present. 
(R. 123) At this meeting a resolution was adopted 
providing that “it is advisable to declare and pay” 
the first quarterly dividend of 2% per cent on the pre¬ 
ferred stock outstanding, the resolution authorizing 
the Treasurer to pay such a dividend. (R. 123) These 
dividends were paid on July 2,1919. (R. 110) At that 
time the corporation had not even begun the building 
of its factory (R. 60,124); it produced no automobiles 
before April, 1920. (R. 53) 

At this meeting of July 1, 1919, the directors ap¬ 
proved an arrangement entered into between Preston 
Orr and one R. A. Skinner, for the employment of the 
latter as engineer at a salary of $5,000 per year, to¬ 
gether with the privilege of selling the corporation’s 
stock at a commission of 25 per cent. (R. 123-4) 
Thereupon, Hugger resigned as president and as a 
member of the executive committee, and Skinner was 
elected to fill both vacancies, being first elected a di¬ 
rector. (R. 124) Skinner was not present at this meet¬ 
ing (R. 57-8) and did not in fact come to Birmingham 
and enter upon his duties until July 15 or 16, 1919. 
(R. 58) The arrangement for his employment had 
been reached through correspondence between him and 
Preston Orr. (R. 65, 123) 

The next meeting of the directors was held on Oc- 
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tober 1,1919, only Harris, Skinner and Orr being pres¬ 
ent. (E. 124) At this meeting one James T, Driver 
was elected a director, and E. N. Claughton’s name 
was dropped from the directorate, on account of in¬ 
attention to business, failure to make good his check 
given for qualifying stock, and “on account of his 
failure to carry out certain agreements made at the 
time of his election.” (R. 124-5) Driver and Skinner 
had been connected with another automobile company 
at a time when the appellee was selling its stock. (R. 
222) Driver had been corresponding with Skinner 
since July, Skinner promising to use his best efforts 
to get Driver elected an officer and director of the cor¬ 
poration, and to divide with Driver anything he got 
out of the company. (R. 61, 62) 

On November 1, 1919, T. I. Moore resigned as vice- 
president and as a member of the executive commit¬ 
tee, Driver being elected in his place. (R. 125) 

At about the time that Driver joined the coippany, 
an agreement was entered into between the appellee 
and Messrs. Skinner, Driver and Orr to pool f|he ap¬ 
pellee’s commissions on stock sales and divide the 
proceeds equally, after first deducting an amount for 
the appellee equal to Skinner’s salary of $5,000 per 
year, and amounts for Driver and Orr sufficient to 
bring their salaries up to the same figure. (R. 58, 59, 
68, 72, 89, 90, 202, 203) The making of this agreement 
was kept secret from the other directors and stock¬ 
holders. (R. 141-2, 153, 160, 224) Although fjhe de- 

I 

fendant told Orr the next day that he would not carry 
out this agreement (R. 72), he did thereafter pay sev¬ 
eral thousand dollars to Orr (R. 89) and to Skinner. 
(R. 59) 
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Shortly after the making of this secret agreement, 
the legislature of the State of Alabama enacted a law, 
commonly known as the “Blue Sky Law” or the 
“Frauds and Imposition Act” dealing, among other 
things, with the restriction of the sale of corporate 
securities within the State of Alabama. (R. 174, 203) 
This law was to become etfective on November 28, 
1919. (R. 204) Shortly before the effective date of 
this act, the Preston Motors Corporation announced 
by advertisement that it did not intend to qualify 
under the Act to sell its stock in Alabama, because it 
considered the law unfair, and that purchases of stock 
in the state must be made before November 28th. (R. 
203, 204) A big drive was then put on to sell this stock 
before the date in question (R. 59, 226), and large 
amounts were sold. (R. 204) At the conclusion of this 
drive, the parties to the secret agreement described 
above got together and divided the appellee’s commis¬ 
sions in accordance with the agreement. (R. 59) 

At the trial below, counsel for plaintiff, on the argu¬ 
ment of the cause, presented and asked the Court to 
hear and take into consideration the statute in ques¬ 
tion, commonly known as the “Alabama Blue Sky 
Law,” but the Court refused to consider it. (R. 229) 

In January, 1920, the directors advised that the 
capital stock of the corporation be increased from one 
million to ten million dollars, and called a special 
meeting of the stockholders for the consideration of 
this proposal. (R. 127-8) The stockholders’ meeting 
was held Feb. 11, 1920, and the increase was author¬ 
ized. (R. 128) 

At the annual meeting of the stockholders held on 
March 13, 1920, the appellee was elected a director for 
a term of one year. (R. 129) He attended a directors’ 


meeting on the same day (E. 78) and also attended the 
next meeting on May 19,1920. (R. 83) There wab only 
one other meeting of the directors daring the term for 
which appellee had been elected, which meeting he did 
not attend. (R. 130) 

On May 25, 1920, while the appellee was a director, 
a new contract was entered into with him, being ex¬ 
ecuted on behalf of the corporation by Skinner and 
Orr, as President and Secretary-Treasurer, respec¬ 
tively, of the corporation. (R. 49-50) This coiitract, 
so far as the record in this case shows, includihg the 
minutes of directors meetings, was never ratified by 
the directors. The contract had been drafted by the 
appellee (R. 205) and it gave him the exclusive right 
to sell 400,000 shares of the corporate stock for a com¬ 
mission of 30 per cent, he to pay salesmen’s commis¬ 
sions direct. (R. 49-50) The appellee operated under 
this contract until May 12, 1921 (R. 48), and received 
as commissions thereunder a total net amount of i $233,- 
954.01 (R. 105-6), in addition to the net amount of 
$103,343.52 which he received under the 1919 contract, 
or a total net under both contracts of $337,297.53. 
(R. 103, 105-6) Out of the funds so received he pur¬ 
chased the real estate described in paragraph; 14 of 
the second amended bill. (R. 13, 57) 

The affairs of the corporation at all times during 
the appellee’s connection with it were actualljj man¬ 
aged by the executive committee, which had full au¬ 
thority to exercise all the powers of the board; of di¬ 
rectors while the board was not in session, except that 
after March 13, 1920, it could not borrow for the cor¬ 
poration on the pledge of its personal property more 
than $150,000 at any one time. (E. 75, 80, 133, jl51) 

From the beginning of the corporation to July 1, 
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1919, this committee consisted of Hugger, Moore and 
Orr (R. 75, 124); from July 1, 1919, to November 1, 
1919, the members were Skinner, Moore and Orr (R. 
124-5); from November 1, 1919, throughout the time 
of the appellee ’s connection with the corporation, the 
members were Skinner, Orr and Driver, the parties to 
the secret agreement with the appellee above de¬ 
scribed. (R. 80,125) 

Hugger never attended a meeting of the executive 
committee and was never in Birmingham except at di¬ 
rectors’ meetings, and he did not attend all of these. 
(R. 140) 

The first meeting he attended was on July 1, 1919, 
when he resigned from the executive committee. (R. 
124) 

T. I. Moore, during the time that he was a member 
of the executive committee, attended only one direc¬ 
tors’ meeting, the first, at which appellee’s first con¬ 
tract was ratified. (R. 73,123,124) 

The executive committee declared and paid divi¬ 
dends on October 1, 1919 (although the directors were 
in session on that date) and on January 1, 1920. This 
action was ratified by the directors at a meeting held 
on March 13, 1920, at which Ballard, Skinner, Driver 
and Orr constituted a quorum, the other directors 
present being E. S. Hugger, who made no inquiry con¬ 
cerning the earnings from which these dividends were 
supposed to be paid, (R. 80, 81, 144-5) T. I. Moore, 
who had attended only half of the six directors’ meet¬ 
ings held prior thereto (R. 123, 124, 126), and 0. B. 
Harris, who devoted practically all of his time to the 
sale of stock (R. Ill, 149, 218) and who followed blind¬ 
ly all suggestions of Orr. (R. 149,151,152,153) 
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On November 24,1919, the executive conmuttde was 
given full authority by the directors to acquire the 
‘‘American Drop Forging Plant, the prices and iterms 
to be left entirely to the judgment of the Executive 
Board and other contracting parties.” (R, 127) Under 
the terms of the appellee’s contract of March 25| 1919, 
the directors withheld from the operation of that con¬ 
tract ten thousand shares of the corporation’s stock, 
which the Executive Committee, pursuant to the above 
authority, exchanged for the plant in question. (R. 50, 
117, 219) In spite of the clause in his contract except¬ 
ing this stock from the operation of the contract, the 
appellee received a commission of $10,000 oh this 
transaction. (R. 117) This forging plant was 'worth 
only $15,000 to $18,000. (R. 95) 

The question of whether the preferred stock should 
be sold at a higher price than par, and if so, how much 
higher, was left entirely to the discretion of the lexecu- 
tive committee at a time when the committee wajs com¬ 
posed of Skinner, Orr and Driver. (R. 132) 

There is no evidence that minutes of the meetings of 
the executive committee were kept during the ap¬ 
pellee’s connection with the corporation. (R. IS'^, 140) 
There was no requirement by the corporation that the 
committee should report to the directors the | action 
taken by it. (R. 159) ; 

Throughout the time that the defendant wa« con¬ 
nected with the corporation. Liberty bonds were ac¬ 
cepted from subscribers at par in payment for stock, 
although the market value of such bonds was Consid¬ 
erably below par and at one time most of the receipts 
were in Liberty bonds, which were then onlyi worth 
86. (R. 60, 70, 108) The corporation sold these 

bonds at market prices, and during the period up to 
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May 31, 1921, the resulting loss to the corporation 
amounted to $39,295.97. (K. 109) Both contracts under 
which the appellee operated required him to sell the 
stock at full face value, or par. (E. 22, 49) 

The stock of Preston Motors Corporation was sold 
in small lots throughout the South, to ignorant and 
poor people, on promises of large dividends. (R. 43, 
44, 93, 111) The terms of sale were: 40% or more in 
cash, balance in two, four and six months from sale. 
(R. 49) 

In January, 1921, the Executive Committee was au¬ 
thorized by the directors to appoint, in each state in 
which the corporation was operating, “associate di¬ 
rectors.” There was no limit on the number of such 
associate directors to be appointed. These men were 
to receive commissions for “assistance, advice and 
aid” in the sale of the corporation’s products. (R. 130, 
131) The object of this plan was to appoint promin¬ 
ent citizens, for the use of their names in the sale of 
stock. Such “associate directors” were appointed, 
and stock salesmen used their names in selling stock. 
They did not sit in directors’ meetings, and had no 
control over the atfairs of the corporation. (R. 154) 

On May 12, 1921, the appellee severed his connec¬ 
tion with the corporation at a meeting with Preston 
Orr, held in Florida. (R. 55-6) Orr gave appellee a re¬ 
ceipt covering “sufficient and satisfactory settlement 
of all business to date on stock sales made by” the ap¬ 
pellee. (R. 56) This receipt was signed in the corpor¬ 
ate name by Skinner, Orr and Driver. (R. 56) On 
May 12, 1921, the appellee executed an assignment to 
Orr of all of his rights under his then existing con¬ 
tract with the corporation. (R. 55) This settlement 
and assignment never were acted upon or brought to 
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the attention of the other directors. (R. 134, 138, 159- 
160) I 

At May 31, 1921, there were outstanding; 133,697 
shares of stock, representing a par stock lialj)ility of 
$1,336,970.00; payments of $84,475.36 had been for¬ 
feited on 22,589 unissued shares of stock on wrhich the 
subscribers had failed to meet deferred paymeints; and 
the total commissions paid to the defendant j and his 
salesmen on the sales of this stock amounted to $546,- 
369.25 (R. 102, 112), or over 48 per cent of the out¬ 
standing stock liability. Of this amount of commis¬ 
sions, $20,450 was paid after the defendant had left 
the company’s employ. (R. 103) 

The corporation paid dividends on its preferred 
stock on July 2, 1919, October 4, 1919, January 1, 
1920, and April 1,1920, amounting in all to $21,422.39. 
(R. 110) The books of the company show an; operat¬ 
ing loss to December 31, 1920, of $46,496.30. (R. 109) 
In arriving at this figure, no depreciation on the cor¬ 
porate assets was deducted (R. 110), and there were 
included as income items representing arbitrary in¬ 
creases in valuation of corporate assets. (R. 109, 110) 
Real estate, which had cost the corporation ^2,000, 
was carried on the books at $84,000. (R. 165) On May 
14, 1920, blue prints which had cost the corjjoration 
nothing were set up in the income account at $50,000. 
(R. 109,169) Commissions and expenses paid Tor the 
sale of stock were carried on the books of the corpora¬ 
tion as an asset designated “good will.” (R. 168, 
184-5) i 

During its existence, the corporation sold 4$7 cars, 
of which 96 were bought from another company and 
389 were manufactured. The cost of manufacture was 
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about $1,750 per car, but they were sold at prices 
ranging from $1,095 to $1,575 per car. (R. 109) 

The testimony of the directors (other than those 
who devoted their time to selling corporate stock) 
shows that they were nominal directors only and gave 
no study or careful attention to the affairs of the cor¬ 
poration. (E. 136-145,157-160) 

in. 

ERRORS RELIED UPON 

The assignment of errors is set out on page 40 of 
the record. 

The appellant recedes from the first and second er¬ 
rors complained of, and will not urge them upon this 
appeal. The remaining errors assigned, three to eight, 
inclusive, are as follows: 

Third. Because the Court erred in refusing to 
hear and consider Public Law No. 660 of the State 
of Alabama of the Session of 1919, commonly known 
as the Blue Sky Law, when the same was offered for 
consideration and called to the attention of the court 
by counsel for the plaintiff in the argument of the 
cause, as set out in the record. 

Fourth. Because the Court erred in dismissing 
the complaint in this cause and rendering a decree 
for the defendant as appears on the record. 

Fifth. Because the Court erred in failing to ren¬ 
der a decree for the plaintiff, as prayed for in the 
bill. 

Sixth. Because the Court erred in failing to find 
that the alleged contract made and entered into be- 
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tween Preston Motors Corporation and the defend¬ 
ant on the 25th day of March, 1919, for the sale of 
stock of said company was unlawful, fraudule|nt and 
void under the evidence in this case, and tliat the 
plaintiff was entitled to a decree requiring the de- 

I 

fendant to account for the money realized by him 
under such alleged contract. 

Seventh. Because the Court erred in failing to 
find that the secret agreement mentioned in the 
pleadings was entered into and that the plaintiff 
was entitled to a decree requiring the defendiant to 

I 

account for the total amount of money realized by 

I 

him out of the sales of stock issued by the PIreston 
Motors Corporation made after the date of such 
secret agreement. 

Eighth. Because the Court erred in failing jo find 
that each and all of the alleged contracts and agree¬ 
ments made between the defendant, or clainjied to 
have been made between the defendant, and the Pres¬ 
ton Motors Corporation for the sale of the! stock 
of said corporation by the defendant, were made in 
fraud of the rights of the corporation, and that the 
plaintiff was entitled to a decree requiring the de¬ 
fendant to account for all such sums of moriey as 
he realized by virtue of sales of said stock and the 
commissions received by him on account of| such 
sales. 

Error “Third” relates to the refusal of the trial 

I 

court to take into consideration public law No. 660 of 
the State of Alabama, of the session of 1919, com¬ 
monly known as the blue sky law. The error 6f the 
trial court in refusing to take judicial notice of this 
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public statute of Alabama is referred to and authori¬ 
ties are cited in Section IV (4) of this brief. 

Errors fourth to eighth, both inclusive, are general 
averments and relate to the issue involved in this case 
and the relief prayed for by the appellant. The argu¬ 
ment that the trial court erred in failing to decide 
this case on the merits for the appellant is set forth 
in the main body of the argument. Sections IV (1), 
(2), (3) and (5) of this brief. 

IV. 

POINTS OF LAW AND FACT DISCUSSED 
(1) Foreword to the Argument 

We believe that the evidence in this case will con¬ 
vince the Court that the Preston Motors Corporation 
was a stock-selling scheme pure and simple from the 
very beginning; that its primary purpose was to line 
the pockets of its promoters; that they had a reck¬ 
less disregard for the interests of stockholders and 
creditors; and that they, including the appellee Bal¬ 
lard, proceeded, throughout the appellee’s connection 
with the company, to conduct themselves precisely as 
might have been expected of men who were foisting a 
stock selling scheme upon the public. 

The badges of fraud and the acts of connivance 
which are present in this case are so numerous that 
it is difficult to include a recital of all of them in a 
brief of reasonable dimensions, but among them are 
the following facts, which will be apparent upon a 
reading of the record and concerning which we pro¬ 
pose to comment more fully in the body of this brief: 
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The appellee Ballard and Preston Orr were old 
hands at promoting enterprises. A short time before 
the organization of Preston Motors Corporation they 
had both been connected with the Preston Motor Car 
Company, a stock-selling scheme which had lately 
become defunct. 

The appellee himself drafted a contract 
his relation as fiscal agent for the Preston Motors 
Corporation, and on March 25,1919, secured the adop¬ 
tion of this contract by a quorum of three directors. 
The appellee admits that from the beginning he of¬ 
fered directors, officers and employees commissions 
on all stock they might sell. The three directors con¬ 
stituting the quorum included his associate Orr, who 
thereafter sold stock and received commissions, and 
included one Harris, who became a sub-salesmqn under 
the appellee. This same Harris organized a corps of 
salesmen, and within the space of about two years re¬ 
ceived commissions amounting to nearly $50,000. The 
third director in the quorum himself sold stock, the 
amount of which is not shown. 

As soon as the organization of the enterprise got 
under way two other old hands at stock promotion, 
Skinner and Driver, men who had previously Ijeen as¬ 
sociated with the appellee, joined the corporation, and 
thereafter Skinner and Driver and Orr conducted the 
enterprise as officers, conniving with the appellee Bal¬ 
lard as fiscal agent to make the enterprise a Success¬ 
ful stock-selling scheme. 

While the evidence is conflicting, as we might well 
expect it to be where the testimony of professional 
promoters is involved, yet we believe the record shows 
with sufficient clearness that a secret agreement was 
made between these four professional protnoters 
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whereby they should participate equally in the ap¬ 
pellee’s commissions as fiscal agent on the sale of 
stock. 

These four men dominated the whole enterprise, and 
it is clear that they were working together and direct¬ 
ing their efforts towards the sale of stock above every¬ 
thing else. Those whom they secured to act as direc¬ 
tors and officers of the company, who did not become 
their creatures in selling stock for commissions, com¬ 
placently carried out the "svishes of the four mthout 
taking the trouble to find out for themselves what was 
going on. The directors delegated practically all of 
their powers, while not in session, to an executive com¬ 
mittee, and this executive committee was either re¬ 
cruited entirely from the ranks of the four promoters 
or was altogether dominated by them. They pro¬ 
ceeded to declare dividends to stimulate stock sales 
when no dividends were earned, resorting to the char¬ 
acteristic expedient of arbitrarily raising the values 
of fixed assets on the books. They sold large amounts 
of this stock to poor and ignorant people. They took 
Liberty bonds in at par on stock subscriptions when 
the market value of Liberty bonds was much below 
par. They announced in Alabama that they were not 
going to qualify under a newly enacted blue sky law, 
and they put on a great sales campaign to sell all the 
stock they could in that state before the law should be¬ 
come effective. They sent the appellee out into ad¬ 
joining states, as well as into Alabama, with a high 
powered organization, to comb the country for stock 
subscribers, and created a class of “associate direc¬ 
tors,” who have no existence in legitimate corporate 
organization, to stimulate sales of stock in local com¬ 
munities. When the appellee’s first contract for the 


19 


sale of stock was completed, they increased! the capi¬ 
talization and gave him a new contract executed bv 
Orr and Skinner, without even going so far a^ to bring 
the matter before their board of dummy directors, and 
finally, when the appellee fell out with the other three 
promoters, they let Orr make an individual arrange¬ 
ment with him for the taking over of the appellee’s 
contract without bothering themselves to the extent 
of consulting their dummy board or having that board 


iro throuffh the motions of determinins: the 
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appellee’s accounts with the corporation. 

These are some of the things that these four pro¬ 
moters did while they were engaged in foisting the 
stock of the Preston Motors Corporation upon the 
public. 

We say: 

(1) That the appellee was for the period of a year 
and at the time when the second contract was given 
him, a director of the corporation; that his Interests 
were so adverse to those of the corporation that what¬ 
ever was done was null and void. The appellee denies 
that he was a director, but even if he were not; his fidu¬ 
ciary relationship to the corporation is othe|:wise es¬ 
tablished. 

We say: | 

(2) That the secret agreement to divide the appel¬ 
lee’s commissions was entered into and at Uast par¬ 
tially carried out. The appellee admits thht it was 
entered into but denies that it was carried I out. If 
such an agreement were entered into it would vitiate 
the whole transaction and render null and vdid every 
arrangement made between the appellee and the cor¬ 
poration. 

Even if the secret agreement had never been en- 


I 
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tered into, and even if the appellee had not been a di¬ 
rector, we say: 

(3) That the inducement offered by the appellee to 
the directors and officers of the company to pay them 
commissions on the sale of stock, which offer included 
the three directors who constituted the quorum who 
approved his first contract, created in the members of 
that quorum an interest inconsistent with the interests 
of the corporation, which interest rendered that con¬ 
tract utterly null and void; and that the second con¬ 
tract was a mere continuation of it, which his co-pro¬ 
moters granted to him without even going through the 
formalities of bringing it up before the dummy board. 

These matters and the rules of law which govern 
such circumstances we shall set forth in the succeeding 
argument. 

(2) The Appellee Stood in a Fiduciary Relation to 
Preston Motors Corporation and Its Stockholders. 

(a) He was a promotor of Preston Motors Corpora¬ 
tion throughout the time that he was engaged in the 
sale of its stock. 

As particularly pointed out above, the appellee was 
one of the original subscribers to the stock of this cor¬ 
poration, he and his associates paying in only $1,200 
as the working capital of a corporation with an au¬ 
thorized capital stock of $1,000,000. The plan of the 
promoters was to sell the balance of this stock to the 
public, and this plan was carried out, the appellee from 
the outset being in charge of the sales of stock to the 
public. 
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“In a comprehensive sense ‘promoter’ includes 
those who undertake to form a corporation and 
to procure for it the rights, instrumentalities and 
capital by which it is to carry out the jpurposes 
set forth in its charter, and to establish it as 
fully able to do its business. Their work may 
begin long before the organization of the! corpora¬ 
tion, in seeking the opening for a venture and 
projecting a plan for its development, and may 
continue after the incorporation by attracting the 
investment of capital in its securities and pro¬ 
viding it with the commercial breath of! life. It 
is now established without exception thht a pro¬ 
moter stands in a fiduciary relation to' the cor¬ 
poration in which he is interested, and that be is 
charged with all the duties of good faith which 
attach to other trusts. In this respect he is held 
to the high standards which bind directors and 
other persons occupying fiduciary relations.” 

I 


Old Dominion Copper Company v. Bigelow, 203 
Mass., 159,177-178. i 

See also Yeiser v. U. S. Board S Paper Com¬ 
pany (CCA-6) 107 Fed. 340, 344, andj 
Tilden v. Barber (Dist. Ct. N. J.) 268 Fed. 587, 
598. 


Where a corporation is organized as a ■ scheme 
largely for the benefit of the promoters, but wiholly at 
the expense and risk of the subscribers, th^re is a 
fiduciary relationship to those subscribing and a lia¬ 
bility for secret benefits. Brewster v. Hatch) 122 N. 

Y. (77 Sickles) 349; 19 Am. State Eeports 49$. 

1 

I 

(b) Through his dealings with the directors \and his 
influence over them, the appellee was a fiduciary. 
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It should be borne in mind that the appellee and 
Orr together had exploited the Preston Motor Car 
Company, which all the witnesses agree was nothing 
but a stockselling scheme; that at first the plan was 
for Orr to have charge of the stock selling; and that 
when it was agreed to let the appellee handle the sales 
of stock it was at the same time agreed that he should 
pay salesman’s commissions to Orr and the other di¬ 
rectors who should sell stock; and that at the direc¬ 
tors’ meeting at which the contract with the appellee 
was approved, only Moore, Harris and Orr were pres¬ 
ent, a bare quorum. The record shows that Moore 
took little or no interest in the company but sold some 
stock, and that Harris devoted all of his time to stock 
selling, receiving commissions of nearly $50,000,00 
during the two years that the appellee was connected 
with the company. Orr also received large commis¬ 
sions. From these circumstances it should be clear 
that, from the very inception of the company, it was 
dominated and controlled by the appellee and Orr, 
with the sole idea of securing large commissions on the 
sale of stock. 

The principle is firmly established that, where direc¬ 
tors are the creatures of, or dominated by, an individ¬ 
ual or group, their acts will be taken as the acts of 
such individual or group. 

In Re McCarthy Portable Elevator Company, 
196 Fed. 247, 249, 251, affirmed 201 Fed. 923; 
Mumford v. Ecuador Development Company, 
111 Fed. 639; 

Yeiser v. U. S. Board & Paper Company, supra. 

From the very outset therefore, whether the ap¬ 
pellee be technically called a “promoter” or not, he 
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exercised such a domination and control overj the af¬ 
fairs of the corporation with Orr that he assumed the 
character of a fiduciary himself. There can be no 
question that he brought himself within this category 
when he entered into the collusive arrangemejnt with 
Orr and Harris to share his commissions with jthem. 

Emery v. Parrott, 107 Mass. 95, 96, 103; 

Kelsey v. New England Street Railway Com¬ 
pany, 62 N. J. Eq. Rep. 742; | 

Eherhardt v. Christiania Window Glass Com¬ 
pany, 9 Del. Ch. 284. 

(c) The appellee was a director from Mafch 13, 
1920, to March 13,1921. \ 

The proposition that a director occupies a fiduciary 
relation to the corporation and the stockholders is 
firmly established in our law 

This is the rule in Alabama, where the contracts 
were made and performed: Lagarde v. Anniston Lime 
& Stone Co., 126 Ala. 496; is the rule in Delaware, 
where the company was incorporated: Eherhardt v. 
Christiania Window Glass Co., 9 Del. Ch. 284 ;i and is 
the universal rule: see cases cited at 14a C. J., Corpor¬ 
ations, Sec. 1866, p. 97, and 7 R. C. L. p. 456, ei seq. 

The appellee denies that he was a director of the 
corporation, saying that he was elected without his 
knowledge and that as soon as he was notified! of his 
election he resigned, Joseps Gies being elected! to fill 
his unexpired term. However, the minute book of the 
corporation shows his election on March 13, 1920, and 
his attendance at two of the three meetings which were 
held during his term of ofiBce. The minute bobk fur- 
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ther shows that he signed the call and waiver of notice 
of both of these meetings. It fails to show any record 
of his resignation, and the record of the election of 
Gies does not mention his having been elected to fill 
the unexpired term of the appellee. It will be noted 
that at the stockholders’ meeting of March 13, 1920, 
at which the appellee was elected, the stockholders 
divided the directors into three classes. Class 1, the 
members of which were to hold office until the next 
annual meeting of the stockholders, was to consist of 
one director, and such other directors as the Board 
might elect. It is to be noted that at March 13, 1920, 
Joseph Gies had been a director from the beginning of 
the corporation, and that the only time he was out of 
office was from March 13, 1920, until May 19, 1920. 
Gies himself testified in this case and had no recollec¬ 
tion of his having been elected to take the place of the 
appellee. Under these circumstances, it is reasonable 
to suppose that the failure to re-elect Gies at March 
13,1920 was an oversight, which was corrected on May 
19th of the same year. It is interesting to note that at 
the succeeding meeting of the stockholders in March, 
1921, two directors were elected to serve in class 1, so 
it cannot be said that the stockholders only intended 
that there should be one director in this class. On the 
defendant’s own admission, he served as a director for 
at least tw’o months in the spring of 1920, and we sub¬ 
mit that, on the whole record, it has been proved that 
he was a director for the entire year. 
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(3) The Appellee’s Contracts With the Corporation 
Were Tainted With Fraud and Are Null and Void. 

(a) The directors who approved the first coniract 
had a personal interest in it, one inconsistent with the 
interest of the corporation, which rendered the con¬ 
tract void. 


At the meeting of March 25, 1919, there were only 
three directors present: Orr, Harris and Moore. The 
presence of all three was necessary to constitute a 
quorum. These men, acting as such a quorum, ap¬ 
proved the first contract covering Ballard’s connec¬ 
tion with the company as fiscal agent, a contract draft¬ 
ed by himself. The appellee admits that from the 
very beginning he offered all officers and directors 


regular sub-agents’ commissions if they would 


sell 


stock. If this offer was made to them by the appellee. 


these directors from that time had an interest incon¬ 
sistent with their duty to the corporation. That they 
took this offer seriously is evidenced by occurrences 
which eventually began to transpire. Harris, within 


a period of two years, received commissions as a dis¬ 
trict manager, acting under the appellee, of nearly 
$50,000. Moore received commissions and Orr also re¬ 
ceived commissions. If Harris alone had been affect¬ 
ed the contract would have been void, because not Only 
is it thoroughly settled that if a director has an inter¬ 
est adverse to the corporation his acts for the corpora¬ 
tion are void, but it is likewise held that a resolution 
of a board of directors which is carried through! the 
vote of a director who has an individual interest is 
void, and it is void also, even if he does not vote| for 
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the resolution, if his presence was necessary to make 
a quorum. Butts v. Wood, 37 N. Y. 317, 8 N. Y. Ct. 
App. 329; In re 'SlcCarthy Portable Elevator Com¬ 
pany, 196 Fed. 247, 249, affirmed 201 Fed. 923; 7 K. 
C. L. Sec. 461, pp. 479, 481, 

It is the duty of a director to do his best in the in¬ 
terest of his principal, the corporation, and if he has 
a personal interest, however small, which might con¬ 
flict with his duty to make the best bargain possible 
for the corporation, the contract in which he partici¬ 
pates is void, and proof that the contract made w^as 
the best that could have been made does not alter the 
situation. 

The Supreme Court of the United States in Wardell 
V. Union Pacific Railroad Company, 103 U. S. 651, 658, 
said: 


“It is among the rudiments of the law that the 
same person cannot act for himself and at the 
same time, with respect to the same matter, as the 
agent of another whose interests are conflicting. 
Thus a person cannot be a purchaser of property 
and at the same time the agent of the vendor. The 
two positions impose different obligations, and 
their union would at once raise a conflict between 
interest and duty; and, ‘constituted as humanity 
is, in a majority of cases duty would be overborne 
in the struggle.’ ” 

See also: 

Transvaal Lands Company v. Neiv Belgium 
Land & Development Company, (1914) 2 Ch. 
488, 31 Times L. R. 1, 7 British Ruling Cases 
63, 77, 78; 

Aberdeen Railway Company v. BlaMe 1 Mc¬ 
Queen’s R. 461, (House of Lords); 
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Jameson v. Caldwell, 25 Ore. 209, 35 Pac. 247; 

Morawetz on Private Corporations, Secs. ol7, 
522. 

1 

(b) The appellee violated his fiduciary obligations 

I 

as promoter. \ 

In dealing with the directors of a corporation, a i)ro- 
moter must not be in a position to exercise an unfair 
influence upon their judgment. 

j 

Wills vs. Nehalen Coal Co., 52 Ore. 70, 96 ]^ac. 
528. 

It is the promoter’s duty, in dealing with those who 
are invited to co-operate in the enterprise, not only to 

i 

abstain from stating as a fact that which is not so, |but 
not to omit to state any fact within his knowledge fhe 
existence of which might in any form affect the extent 
or the quality of the advantages held out as an in¬ 
ducement. 

Cortes Co. vs. Thannhauser, 45 Fed. 730, 739. 

This case is clearly distinguishable from the case 
of Old Dominion Copper Mining and Smelting Cdm- 
pany v. Lewisohn, 210 U. S. 206, a case urged by the 
appellee before the trial court. In that case the Su¬ 
preme Court held that, where the promoters of a cor¬ 
poration, at a time when they own all the outstandihg 
stock, sell property to the corporation at a profit I to 
themselves, the transaction being ratified by the cor¬ 
poration, the corporation may not thereafter rescind 
the contract on the ground that the promoters made! a 
profit on the sale. In its opinion, the Court spectfi- 
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cally distinguished the case from Yeiser v. U. S. Board 
& Paper Company, supra, because it was said that in 
the latter case, “the transaction « * * was carried 
through after innocent subscribers had paid for stock,” 
whereas in the Old Dominion case, the contract was 
fully executed, the Court found, before the general 
public subscribed to the stock of the corporation, and 
of course a subscriber could, by examination of the 
minute book of the corporation, ascertain the full cir¬ 
cumstances concerning the purchase of the property 
and could determine for himself whether or not the cor¬ 
porate stock was worth the price he was asked to pay 
for it, by ascertaining the value of the property itself. 
However, in the instant case, the transaction between 
the appellee and the corporation was not carried 
through before innocent subscribers had come into the 
picture. It was not a purchase of property, then and 
there consummated, as in the Old Dominion ease, but 
was a license to go out and sell stock to the public and 
this license was in operation as long as the appellee 
was creating stockholders by selling them stock. It 
was a continuing wrong, and the record shows that 
commissions were paid to directors after hundreds of 
thousands of dollars worth of stock had been sold to 
the public. A most careful examination of the minute 
book would not have revealed what was going on. Fur¬ 
thermore, there was no ratification by all of the hold¬ 
ers of stock at the time of the execution of the contract 
of March 25, 1919, since only three of the seven origi¬ 
nal stockholders were present at the directors’ meet¬ 
ing in question. Another distinction, if another were 
necessary, is that in the Old Dominion ease the Court 
based its decision partly on the fact that, if the cor- 
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poration were to recover, most of the amount recov¬ 
ered would g’o to promoters who were themselves 
wrongdoers. In the instant case all of the original 
stockholders combined ovmed slightly more than one- 
tenth of one per cent of the authorized capital stpck. 

I 

(c) The making of the secret agreement with the 
directors in the fall of 1919 constituted a breach of 
trust on the part of the appellee. 

The appellee admits that the agreement between 
himself and the directors Skinner, Driver and Oril was 
a secret agreement, never revealed to the other direc¬ 
tors of the corporation. All of the directors, pther 
than these three, who testified in this suit stated on the 
witness stand that they had never heard of this agree¬ 
ment until questioned about it in this case. 

The Supreme Court of the United States in the; case 
of Wardell v. Union Pacific Railroad Company, supra, 
laid down the rule that a secret agreement between di¬ 
rectors of a corporation and one contracting witli the 
corporation for the division of benefits under the con¬ 
tract, renders the contract void. See also Von Valkenr- 

{ 

burgh v. Thomasville Co., 4 N. Y. Supp. 782. 

The appellee, testifying at the trial of this case^ ad¬ 
mitted that the secret agreement was made, but sljated 
that he repudiated it the next day. Skinner and Orr 
each received several thousand dollars under this se¬ 
cret agreement. Even if we assume, for purposes of 
argument, that what the defendant says is true, and 
that the secret agreement was not carried out, we I sub¬ 
mit that the making of the secret agreement Would 
constitute such a breach of trust as to vitiate the con- 
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tract between tile appellee and the corporation, had it 
not been void from the beginning for other reasons. 

The appellant has taken the testimony of all of the 
parties to the secret agreement made with the appel¬ 
lee in the fall of 1919. We admit that the testimony 
of these witnesses is in some respects inconsistent. 
Skinner testified that the parties to this agreement 
got together shortly after the “big drive” in Novem¬ 
ber, 1919, and divided the appellee’s commissions, 
Skinner receiving several thousand dollars. Driver 
denied that he got any division, although admitting 
that the agreement had been made. Orr testified that 
he received several thousand dollars from the appel¬ 
lee after he had insisted that he be given a part of the 
appellee’s earnings. The appellee himself denies that 
he paid any of these parties any money as a division 
under the terms of the secret agreement. In connec¬ 
tion with this testimony, we submit that the rule laid 
down by this Court in the case of Dumas v. Clayton, 
32 App. D. C. 566, should be applied. That was a suit 
to set aside a conveyance as made to defraud creditors. 
In discussing the weight to be given the testimony of 
the defendant, who was called as a witness by the 
plaintiff, the Court said: 

“In cases like this, it is generally necessary to 
call and examine the parties to the alleged fraud, 
and because of their adverse interests they may 
be treated as witnesses on cross-examination. The 
object of the right of such cross-examination is to 
draw out of an unwilling witness all such circum¬ 
stances as may tend to establish the perpetra¬ 
tion of the fraud. And while the witness cannot 
be impeached in the ordinary manner permitted 
in the case of witnesses called by the opposing 
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party, his testimony goes to the jury, or the court 
if there be no jury, with such weight as it may be 
entitled to under the circumstances. If a witness 
makes a direct statement and then discloses cir¬ 
cumstances inconsistent therewith, it is fof the 
jury or court to determine what is to be believed. 
The proper rule in such cases was declared by Mr. 
Justice Peckham of the Supreme Court of the 
United States, when a member of the Court of 
Appeals of New York, in the following language: 
‘What favorable facts the party calling hi nk ob¬ 
tains from such a witness may be justly regairded 
as wrung from a reluctant and unvdlling |nan, 
while those which are unfavorable may be treat¬ 
ed by the jury with just that degree of belief 
which they may think it deserves, considering 
their nature and the other circumstances of the 
case.’ Becker v. Koch, 104 N. Y. 394, 401,10 N. E. 
701.” See also Bradley v. Davidson, 47 App. D. 
C. 356. 

{d) The appellee^s fraud was not only construc¬ 
tive, hut actual. 

i 

The record in this case establishes beyond a doubt 
that the Preston Motors Corporation was a stock-fsell- 
ing scheme from the beginning. Among other facts, 
it appears that the appellee and Preston Orr had been 
engaged together in selling stock in a bogus motor car 
company with a name strikingly similar to that of 
Preston Motors Corporation; that at one time he: had 
been associated "with Skinner and Driver, when he; was 
selling the stock of another motor company; that it 
was at first planned to have Preston Orr take charge 
of the stock selling of this corporation, he being an 
experienced salesman, but that he gave up this lijicra- 

• I 
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tive phase of the work to become Secretary and Treas¬ 
urer of the corporation at a small salary, permitting 
the appellee to take the contract for the sale of stock; 
that shortiv thereafter Skinner and Driver were 
brought into the organization, the former as Presi¬ 
dent, and the latter as Vice-President and salesman- 
ager in charge of ear sales, a year before any cars 
were made. These four dominated the corporation. 
All the powers of the directors were delegated to the 
executive committee. The day that Skinner became a 
director, July 1, 1919, the directors declared a divi¬ 
dend. The executive committee, Skinner and Orr con¬ 
stituting a majority of the committee, declared a divi- 
den on October 1, 1919, although the directors were 
in session on that date. On January 1, 1920, when the 
executive committee consisted of Skinner, Driver and 
Orr, it declared another dividend, and on April 1, 1920, 
the directors declared the fourth and final dividend. 
The corporation never during its existence operated at 
a profit. An attempt was made to show a profit by 
including in income arbitrary increases in the book 
value of assets, by designating commissions paid for 
the sale of stock as “good wfill” and by including 
amounts paid on stock subscriptions as income. All 
of the officers and employees of the corporation and 
most of the directors were actively engaged in selling 
the stock and receiving commissions on such sales. 
The device of appointing leading citizens in communi¬ 
ties as so-called “associate directors,” for the use and 
jjrestige of their names, is a significant fact in the case. 

When all of these facts are considered in connec¬ 
tion with the circumstances that the corporation actu¬ 
ally received, for each $100.00 of its stock issued, less 
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than $65.00 in cash, we feel that the conclusion in¬ 
escapable, that the appellee and his associates ipust 
have known that the corporation was doomed to fail¬ 
ure from its very beginning, or at least were little con¬ 
cerned whether it failed or not. The commissions au¬ 
thorized in the written contracts with the appellee 
were grossly excessive and a fraud and imposition 
upon the innocent stockholders and creditors of the 
company. It should be apparent that a legitimate 
manufacturing enterprise has small chance to survive 
the abstraction of more than 35 per cent by way of 
stock commissions, exclusive of officers’ salaries and 
operating expenses. The payment of these cominis- 
sions actually rendered the company insolvent from 
the beginning. The appellee knew this. Being! the 
general sales agent of original issues he must have 
known the real condition of the corporation at| all 
times, for his failure to know it, under such circum¬ 
stances, would itself have been a fraud on every sub¬ 
scriber induced to purchase stock. If the ori^nal 
plan had been honest, it is unreasonable to suppose 
that the appellee would have, for one moment, con¬ 
sented to divide his net commissions with the three 
directors with whom he made the secret agreement. 
If his claim that he repudiated this secret agreehient 
the next day be true, it simply shows that he dedided 
that they could not with safety disturb his arrange¬ 
ment with the corporation, as that might end the game 
in which they were all engaged. The impairment of 
capital investment was but thinly disguised by book 
entries. As losses mounted, good will got better; as 
no automobiles were manufactured, the business 
flourished. In the course of two years, the appellee 
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received as commissions on the sales of stock over 
$330,000.00 

In the case of United States v. Mammoth Oil Com¬ 
pany, 14 Fed. (2nd) 705, 717 (Aff., 275 U. S. 13) Mr. 
Justice Kenyon said: 

“TThile the law presumes the good faith of 
business transactions, fraud may be the only legi¬ 
timate and proper inference that can be drawm 
from the circumstances disclosed. It is not nec- 
essarv in a civil action that fraud be established 
beyond a reasonable doubt. * * * Persons engag¬ 
ing in conspiracies to commit fraud or to give or 
accept bribes do not publish their plans to the 
world, and there is seldom anyone who can fur¬ 
nish direct evidence thereof.” 

In the case of United States v. Pan American Pe¬ 
troleum Company, 6 Fed. (2nd) 43 (Aff. 273 U. S. 456) 
District Judge McCormick, in discussing the weight 
to be given the fact that Doheny had delivered $100,- 
000.00 to Secretary of the Interior Fall, either as a 
gift or as a loan, said (page 62): 

“If the incident is to be viewed and judged in 
the light of human experience and reason, and is 
to be determined according to the usual, ordinary, 
and natural probabilities in such situations, it 
cannot be said with any degree of certainty that 
the delivery and paiunent of this large amount of 
money at such time had nothing to do with Sec¬ 
retary Fall’s official actions or conduct, whereby 
he actively participated in awarding the company 
controlled by Mr. Doheny rights and leases in 
the naval oil reserves of great value. The cir¬ 
cumstance itself is so indicative of improper in¬ 
fluence and official misconduct, and so conducive 
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to favoritism, as to require a court of equitjf to 
conclude that any advantage or benefit obtaified 
from the Government by Mr, Doheny’s company 
through the agency or official act of Secretary 
Fall was influenced, at least, by the payment. It 
is possible that it did not affect Secretary I’ail 
in doing what he did relative to these contracts 
and leases. It is not probable. It has not been 
satisfactorily nor sufficiently explained in this 
case.” 

(4) The Trial Court Erred in Refusing to Take Judi¬ 
cial Notice of the Alabama “Blue Sky Law.” 


That all courts of the United States, including the 
courts of the District of Columbia, can and shquld 
take judicial notice of the statutes of the various 
States of the Union, is a rule about which there can 
be no doubt since the decision of this Court in Moore 

I 

vs. Pywell, 29 App. D, C. 312. In support of the rel¬ 
evancy and materiality of the statute in question, we 
call the Court’s attention to the fact that the law ex¬ 
pressly prohibited the granting of a permit for |the 
sale of any securities in the State of Alabama if t^ey 
were to be sold on commission, or for a consideration, 
by any officer or director of the company issuing:the 
securities, and that the law required the filing "v^th 
the State Securities Commission of the names, ad¬ 
dresses and selling territory within the state of Ala¬ 
bama of all sales agents, for each of whom a fee of 
$25.00 was required to be paid. Manifestly, it was not 
only undesirable but fatal to publish the fact that; all 
of the officers and employees and most of the directors 
of the corporation were receiving commissions on the 
sales of stock, and the interested directors were un- 
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willing to give'up such a fruitful source of income. 
Hence, the refusal of the corporation at that time to 
qualify in the State, on the claim that the law was 
“unfair.” 

(5) The Relief Prayed For in This Case. 

Stating the prayers briefly, the appellant prayed 
the court (Rec. 14,15): 

(a) To declare the contract between J. L. Ballard 
and Preston Motors Corporation null and void, the 
sums of money received by the appellee to be the prop¬ 
erty of the appellant and held by him as trustee only, 
and that he be required to account for the same. 

(b) That the sums received by the appellant be¬ 
longing to the Preston Motors Corporation be de¬ 
clared trust funds, and it be declared that the appel¬ 
lant converted funds held by him in trust for Preston 
Motors Corporation by purchase of the real estate 
described in Paragraph 14 of the bill of complaint 
(Rec. 13 and 14): that said real estate be decreed to 
be charged wdth the said trust, and that the legal title 
be confirmed in the appellant, and that a decree be 
rendered against the appellee for so much of the said 
trust fund as cannot be traced into said real estate. 

(c) That an accounting be had to ascertain the true 
amount of funds of Preston Motors Corporation re¬ 
ceived by the appellee and that a decree be passed ad¬ 
judging that the appellee pay said amount to the ap¬ 
pellant, and that discovery be had of the appellee, and 
general relief, and such other and further relief as is 
suitable to his cause was prayed for by the appellant. 

The real estate covered by Paragraph 14 of the bill 
of complaint cost about $15,000, and taxes and other 
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expenses in connection with this real estate amounted 
to about $2,000. Appellee admits that all of the rnoney 
paid for the real estate, and the taxes and othe^: ex¬ 
penses, was derived from money in Ms hands wMch 
came from commissions from the sale of stock of the 
Ih-eston Motors Corporation. (Eec. 57) There is, 
therefore, no mixture of funds which might create any 
difficulty in determining how far the trust in favOr of 
the appellant should be followed in Ms property.! By 
the appellee’s own admission all of the money ex¬ 
pended in acquiring the real estate in question | was 
derived from his commissions as fiscal agent. There¬ 
fore, if the court determines that the money received 
by the appellee as commissions was received by him 
under a void contract or contracts, then, the money 
being impressed with the trust, the real estate into 
which it was converted would also be impressed with 
the trust, and there would be no obstacle to requiring 
title to the same to be divested out of the appellee! and 
invested in the appellant. 

The appellant, in pursuance of his prayers to the 
court, desires: | 

(1) An appropriate decree causing title to this real 
estate to be divested out of the appellee and invejsted 
in him; and 

(2) A money decree for $320,297.53, namely,! the 
difference between the total net amount receivec^ by 
the appellee from Preston Motors Corporation of 
$337,297.53 (Eec. 103, 105-6) less $17,000, paid by the 
appellee for the real estate and on account of taxes 
and expenses in connection therewith. 
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CONCLUSION 

It has been shown, and in fact was admitted by the 
appellee, that from the very beginning the appellee 
offered all directors, officers and employees sub-sales¬ 
men’s commissions if they would sell stock. If any 
one of the three directors constituting the quorum of 
March 25, 1919, had in mind these commissions when 
the appellee’s first contract was approved, then the 
law says that the contract is utterly void, and that no 
inquiry may be naade into the question whether the 
contract was a good one or a bad one from the stand¬ 
point of the corporation. That not merely one but all 
three of this quorum had in mind the receipt of com¬ 
missions is shovm by the fact that they thereafter sold 
stock and received commissions from the appellee. 
One of them, Harris, made the sale of stock, as a dis¬ 
trict manager under the appellee, his sole business for 
two years and received a large aggregate sum in com¬ 
missions, while one of the others, Orr, was one of the 
principal movers in the enterprise and worked hand 
in glove with the appellee throughout the appellee’s 
connection with the company. The third received 
commissions for selling stock. The law says that a 
director must be in a position to make the best bar¬ 
gain possible for the corporation, and if he has any 
private interest whatsoever it is conclusively presum¬ 
ed that he did not make the best bargain, and the 
contract is void without any further showing. The 
second contract of May 25, 1920, was a mere continua¬ 
tion of the first, occasioned by the fact that the origi¬ 
nal stock issue had been sold by the appellee, and the 
capital stock of the corporation was being increased 
to provide new stock for sale by him. This supple- 
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mental agreement was not even brought before i the 
board of directors, but the contract was executed and 
delivered by two of the appellee’s co-promoters, l|)oth 
of whom were selling stock under him for commis¬ 
sions. I 

The above mentioned facts, all of which are admit¬ 
ted by the appellee, would alone make the appellee’s 
contracts with the corporation utterly null and void, 
even if he were not for part of the time a director of 
the corporation himself, and even if the secret agree¬ 
ment between Skinner, Driver, Orr and himself to 
divide his commissions were not shown. Therefore, 
while it is not necessary to prove his directorship, and 
his being a party to the secret agreement and the dis¬ 
tribution of spoils under that secret agreement, never- 

^ i 

theless we think the evidence in this case shows that 
he was a director, and that he entered into the secret 
agreement and at least partially carried it out. 

We believe that the court upon consideration of the 
record in this case will come to the conclusion that 
the Preston Motors Corporation was primarily a 
stock selling scheme and was conducted as such from 
beginning to end, and that the appellee played a large 
part in the conception and the carrying out of this 
scheme. 

The appellee, having been a wrongdoer, must ac¬ 
count to the appellant, the trustee in bankruptcy of 
the corporation, representing creditors and stbck- 
holders, for all funds he has received from the corpor¬ 
ation, and these funds are impressed with a trust; 
wherefore, we submit that the appellant is entitled to 
receive title to the 298 lots in the District of Columbia 
which the appellee admits that he purchased with part 






40 


of his profits from selling the stock of the corporation, 
and that the appellant is in addition entitled to a 
money decree against the appellee for the remainder 
of the sums received by him from the corporation, 
with interest. 


Respectfully submitted, 

Oscar W. Underwood, Jr., 
Julius C. Martin, 

H. C. K1LP.4.TRICK, 

I Attorneys for Appellant. 
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Foreword. 

Statement. 

Summary of Argument. 

Argument: 

1. The burden of proof to be sustained by 
appellant. 

(a) The finding of the trial Judge in this 

case is presumptively correct, and will not 
be disturbed by an appellate court unless it is 
satisfied that he misapprehended the evi¬ 
dence or went against the clear weight 
thereof. 

(b) Fraud is not to be presumed as a matter 

either of law or fact, unless under circum¬ 
stances not fairly susceptible of any other 
interpretation. Appellant must establish his 
charges, not by a mere preponderance of 
the evidence, but by evidence which is clear, 
unequivocal and convincing, and the mere 
difficulty of demonstrating the intention from 
the acts of the parties is no reason for sub¬ 
stituting mere suspicions for the required 
proof.-. 

(c) Appellant having been granted a dis¬ 

covery under oath under Rule 58 of the Rules 
of the Supreme Court of the District of 
Columbia, the appellee’s responsive answers 
under oath to the interrogatories are evi¬ 
dence for him and conclusive on the appel¬ 
lant unless overcome by the testimony of 
two credible witnesses, or of one credible 
witness and corroborating circumstance._ 

1279.F—1 
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2. There was no fiduciarj^ relationship existing 

between appellee and the Preston Motors Cor¬ 
poration, and its stockholders, other than that 
of principal and agent, created by his two con¬ 
tracts with that corporation for the sale of its 
capital stock. 26 

(a) Appellee was not a promoter of the 

Preston Motors Corporation. 26 

(b) The record is absolutely barren of 

any evidence whatever showing that ap¬ 
pellee exercised any domination or control 
over the affairs of the corporation or in¬ 
fluenced the acts of its directors in such 
manner as to establish a fiduciary rela¬ 
tionship to the corporation. 28 

(c) Appellee’s election as a director of the 

corporation without his knowledge and con¬ 
sent, and against his wishes, and as to which 
he promptly, upon being advised thereof, 
refused to serve and resigned at the next 
succeeding directors meeting, did not con¬ 
stitute him a director so as to create a special 
fiduciary relation. 29 

3. Appellee’s two contracts with the corporation 
for the sale of its capital stock were valid and 
enforcible and free from any taint of fraud. 


either actual or constructive. 30 

(a) There was no constructive fraud as to 
either contract. 30 


(b) The so-called “secret agreement” en¬ 
tered into in the Fall of 1919, and im¬ 
mediately repudiated by appellee was not 
a breach of trust rendering his contract 


void... 33 

(c) There was no actual fraud on the part 
of appellee which voided either contract.... 34 
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4. If either of appellee’s contracts were origin¬ 

ally null and void on the grounds of constructive 
fraud, they were ratified and affirmed by the 
corporation through its failure promptly to dis¬ 
avow them, and, having stood by and received 
all the benefits thereunder, it and its trustee in 
bankruptcy are now estopped to recover from 
appellee his rightful emoluments thereunder. 

5. The action of the trial court in refusing to 

permit appellant’s counsel to quote from the 
Alabama “Blue Sky Law” in argument, if 
error at all, was at the most a harmless error and 
did not prejudice appellant. 

Conclusion. 
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Jn % CHourt nf Ap^ifala 

OF THE DtSTRICT OF COLUMBIA. 

April Term, 1928. 


No. 4841. 


T. M. COXE, AS TRUSTEE IN BANKRUPTCY 
FOR PRESTON MOTORS CORPORATION, ’ 

APPELLANT, 

vs. 

JAMES L. BALLARD, APPELLEE. : 


BRIEF ON BEHALF OF APPELLEE. 


FOREWORD. 

i 

Appellant’s statement of facts is so incomplete $nd 
fragmentary, and colored by inferences and conclusions 
without any basis of fact in the record, that appellee 
has no alternative but to include a new statement 
of facts. 

STATEMENT. 

The Bill alleges fraud and collusion in the promotion, 
management and control of the Preston Motors Cor¬ 
poration by the appellee and one Preston Orr; execution 
of a contract, in pursuance of such collusion, for the 
sale of the capital stock of the corporation, by which 
the appellee was to sell the stock at unreasonably high 
commissions; a fraudulent secret agreement to provide 
for the receipt by appellee of commissions in excess 
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of those openly contracted for with the corporation, 
and to divide such excess with certain of the directors 
constituting the Executive Committee of the cor¬ 
poration. The Bill seeks to declare the defendant a 
trustee as to all moneys received by him imder his 
contract, and to establish a lien upon the real estate 
which he purchased with such moneys. It prays, 
for an accounting and discovery and waives answer 
imder oath. After answer was filed, a discovery from 
appellee was had at the plaintiff’s instance on interroga- 
j tories filed under Rule 58. Depositions were..-taken< 
■ _aiLd three witnesses, including appellee, testified in 
open Court at the trial. 

The record shows that the Preston Motors Cor- 

I poration"'was “organized* as"ar' Dela\^re jcorporation 
on M arch 8th. 19 19. with an authorized capitalization 
! of^^IEie^Iillion Dollars, divided into one hundred 
thousand shares of Ten (810.00) Dollars par, one-third 
common stock, and two-thirds as cumulative preferred 
non-voting 10% stock (Rec., pp. 117-120.) The original 
incorporators and their holdings were (Rec., p. 122): 


Name 

E. S. Hugger.... 
0. B. Harris.... 
J. L. Ballard.... 
T. I. Moore.... 
G. E. Lindsey 
Preston Orr.... 
Joseph Gies.... 


No. OF Shakes 

.20 

.10 

. 

.20 

.20 

.20 

.2(r 


None of these subscribers had had prior experience in 
; automobile manufacture. ^Appe llant’s statement on 
page 3 that none of them were m en of means is, how- 
^.r_eyerpm^irecr conflict with the record. Hugger was 
? /' ^ substantiar business man of Montgomery, Alabama, 
■ a member of the firm of Hugger Brothers, construction 
engineers and contractors, and with a financial rating 
in excess of a million dollars. Gies was a prominent 










3 


lumber man of Montgomery, with a financial rating of 
approximately Five Hundred Thousand Dollars, and 
Moore a cashier of a bank at Marion, Alabama, knd 
standing quite high in the community (Rec., pp. i54- 
155). Harris was at the time of the Company’s: in¬ 
corporation engaged in the real estate business, ap¬ 
parently on a substantial scale, with a staff of two or 
three salesmen working out of his office (Rec., p. 227). 
Orr a n d app ellee were without faancial__means land 
^the record is silenF^s'To~The^ financial standing' of 
Lindsey. 

Appellee had before his employment by the Preiton 
Motors Corporation, been employed in selling stock for 
several automobile factories; the Gary Motor Com¬ 
pany of Gary, Indiana, and the Piedmont Mqtor 
Company of Lynchburg, Virginia. He was with the 
Piedmont Company for two years, and while there 
had met both Messrs. Skinner and Driver, who were 
later connected with the Preston Motors Corporation, 
but did not become acquainted with~tEeih other than 
for a fifteen or twenty minute conversation (Rec., 
p. 222). Appellee came to Birmingham, Alabama, 
in 1917, at the suggestion of a friend who had been 
offered an attractive contract to sell stock for | the 
Preston Motor Car Company. He worked for |two 
or three weeks during thejmuj^r pr^lV-l9JS"nteiSp- 
~lng td' selT’stock for that Company, after which he 
had nothing further to do with it (Rec., p. 198). The 
Preston Motor Car Company was at that time attempt¬ 
ing to organize, but did not get very far (Rec., pp. 
68, 91). Durmg hi^ short connection with it, appellee 
didnot J)5e^me acquainted with Proton T)rr, "later 
~the moving spirit in the orgamzatibh of the Preston 
Motors Corporation, and had nevCT^et -or-ev^iLffifeardj 
'oTESa^Rec., p. 198). ■ 
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pany (Rec., p. 91), Preston Orr, who had been its 
leading spirit (Rec., p. 163), conceived the idea of 
forming another corporation to manufacture auto¬ 
mobiles and interested in this scheme the original 
subscribers as above named. Appellee at that time 
was engaged in business with the witness Selman, 
handling a contract to sell several thousands of cemetery 
lots in Birmingham, having a number of salesmen 
working under his supervision (Rec., p. 19 8). Al l 
of the original subscribers who testified (and all testified 
excepTTMoore and Lindsey) stated that Orr originally 
t approached them with the proposition, that appellee 
j 1 had nothing to do with its promotion to their knowledge, 

. \ a nd that th ey did not meet him or hear of him at all 
; I'until they met him at the office of the Compan^^fter 
f it s organiza tion (Rec., pp. 134, 145, 157, 67,~70, 198, 
199). Appellee also denied in his answers to the inter¬ 
rogatories on discovery any negotiations or discussions 
with Orr, or anyone else, prior to the organization 
of the corporation, relative to being connected with 
it in any capacity, or the organization of the corporation 
(Rec., p. 47). 

Orr had originally intended to handle the sale of 
the stock himself after the organization of the cor¬ 
poration (Rec., p. 70) but later changed his mind as 
to this and requested Harris to take the contract as 
fiscal agent (Rec., p. 147). On the latter’s refusal, 

I he then approached appellee with a similar proposition, 

I which was accepted (Rec., pp. 199, 68, 70). Appellee 
’ thereupon prepared a form of contract covering the 
' sale of the capital stock (Rec., pp. 5, 21), and sub¬ 
mitted it to the directors (Rec., pp. 199, 48). It pro¬ 
vided for sale of the capital stock, reserving to the 
corporation the right to set aside fifteen thousand 
shares for other purposes; authorized the employment 
of stock salesmen; required appellee to pay aU ex- 
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penses incurred by him in the employment and financing 
of such _§ alesm en, ^ey to mak^ returns to jLhe,, Com¬ 
pany. direct; required appellee to secure distributing 
agents and local agents to sell the entire output :of 
the Company under a contract in similar form and 
terms as those in general use by other automobile 
manufacturers; provided for the payment to appellee 
in consideration of the obligations assumed by him, 
which included the training and supervision of the 
sales force so employed, of a commission of ten per cent 
on all stock sold under the contract and limited the 
Company’s obligation to any stock salesman emplojfed 
thereunder to not more than twenty-five per cent 
of the stock sold by him. This contract was adopted 
by the Board of Directors at their meetmg held March 
25, T9^r9 (R^j p. 76), and spread upon the minfites 
of the corporation. ' i 

Subseguently, the question arose as to whether! in 
the event persons connected with the Company shobld 
sell stock, appellee could pay them commissions similar 
to those paid to salesmen employed under the con¬ 
tract, and it was orally agreed by all parties concerned 
that such payments would be proper and agreeable to 
the corporation. ^All of the witnesses agreed that 
this was not d one, how ever, untiT^fter "tlie bri^nal 
contract ha d Wp AYqf^utpd j pp. 201, 

218; Orr, 71; . Rugger, 135^ ^arris, M7) A' Under this 
oral modification, iMfly of tlfieniirectors, officers and 
employees of the corporation sold its stock and Were 
paid commissions. by the corporation for such shies. 

all of the officers and dir^^r^were preseniTTS^., 

X ' - - 

‘St directors meeting, officers were elected, 
Hugger being elected President; Moore, Vice-Presidlent; 
Orr, Secretary and Treasurer, and Claughton, Harris 



\ 
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and Gies being elected second, third and fourth Vice- 
Presidents respectively (Rec., pp. 73-74). An execu¬ 
tive committee was also created consisting of Hugger, 
Orr and Moore (Rec., p. 75). H was the idea of the 
promoter and the incorporators that the Company 
''would be financed by the sale of its common and pre¬ 
ferred stock. Considerable difficulty, however, was 
experienced by appellee in organizing the sales force, 
and for the first three or four months practically all 
■'^tbck sold was sold b y hiin _ perso nal ly (Rec., p. 2(J0)T 
^e~n^t^re^ors mee ting held July 1, 1919„(Rec.> 
'p. 123), negotiations by correspondence between Orr 
land one R. A. Skinner, an automobile engineer, for 
• his employment as engineer of the Company at a 
1 salary of Five Thousand Dollars per year, together 
j with the privilege of selling the corporation’s stock 
/ at a commission of 25% were approved by the directors 
(Rec., pp. 123-124). Hugger thereupon resigned as 
president and as a member of the executive committee 
and was replaced by Skinner, a practical automobile 
man, who also was elected a director (Rec., p. 124). 
He entered upon his duties about July 15, 1919 (Rec., 
p. 58). 

At the directors meeting held October 1 , 191 9. James 
T. Driver, who had been associateH with Skinnerlafi 
the plant of the Piedmont Motor Company, was elected 
a director in place of E. N. Claughton (Rec., p. 124). 

At the next meeting held November 1st, Moore 
resigned as Vice-President and as a member of the 
executive Committee and Driver was elected to succeed 



him (Rec., p. 125). -jC- 

At this time there occurred the incident'which* ap¬ 
pellant refers as a secret agreement e^itered into 
between Orr, Driver, Skinner and appellee. It is undis¬ 
puted on the record that this was not a secret arrange¬ 
ment to modify appellee’s contract with the corpora- 
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tion, and to secure fraudulently from it sums in addi¬ 
tion to those agreed upon, but merely to dmde ■v^^ith 
the other parties named appellee’s earned commissions. 
Skinner, indeed, testified on direct examinat iony,(R iec., 
p. 58)~in conformity with the allegations, of the bill, 
b.ut on cross-examination, after being-shown„appellfce’s 
contract of May 25, 1920, admitted that his previous 
' testimon y as to secret intention to modify appellee’s 
first contract”was~ihcoTrect (Recr, p:‘6o), and that:the 
proposed arrangement would not in any way have 
affected the corporation adversely fR ^.. d. GSl... : Al¬ 
though vigorously denied by him (Rec., p. 65), it is 
affirmatively shown by the minutes that Skinner 
came into the employ of the corporation under a 
'"tfact by which he had the right to selTcorporate stock 
at a_25% commission (Rec., pp. 123, 202). In securing 
Driver to come with ~the 'Company, bkinri^ agreed 
to divide these commissions with Driver (Rec., p. 162). 
It appears that Skinner was unable to sell the quantity 
of stock and make the commissions that he and Driver 
had anticipated (Rec., p. 202), whereupon he proposed 
to appellee that inasmuch _as Jie, Orr, and Driver tvere 
doing as much in the active management of the Com¬ 
pany to promote the sale of its stock as appellee was in 
his actual sale, that they were entitled to and should 
receive a percentage of his commissions under his 
contract so far as those commissions exceeded the 
amounts received from the corporation by these parties 
as salaries, threatening to resign if such division ^ere 
not made (Rec., p. 202). Some contradiction exists 
in the record as to who broached this question. Ap¬ 
pellee states that Skinner brought up the question 
(Rec., p. 202). Skinner testified that Driver and| Orr 
first raised the question (Rec., p. 62), however he later 
(Rec., p. 63) admitted t hat he first s uggested the ar- 
rangement himself. Orr testified "that (Rec., ppf^^. 


Vi. 
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72) Skinner first suggested it. Driver stated that it 
was first suggested by Skinner (Rec., p. 90). The 
proposition was that after appellee had deducted an 
amount equal to Skinner's salary of Five Thousand 
Dollars per year, he was to pay to Driver and Orr 
an amount sufficient added to their salaries to equal 
the same figure and then divide the overplus com¬ 
missions equally between the four (Rec., pp. 58, 59, 
68, 72, 89, 90,^202, 203). 

Appellee testified that in view of Skinner’s threatened 
resignation unless this arrangement was agreed to, 
and the fact that he was the only practical automobile 
man with the Company, and was its engineer, that he 
Acceded to this demand, ^ut thgt t.hn morning, 

A—Jafter consulting the Compan-Cs attornev, Mr. Nesmith, 
/ ' • and being advised not to enter into such an agreement, 
he notified the three parties named that he would not 
; go through with any such arrangement (Rec., p. 203). 
This statement is also made in his answers to inter- 
fogatdnes oh discover>^ (Rec., p. 54) and is corroborated 
b;^T5e'Testimony of appella nt’s witnesse s^ Orr (Rec., 
pp. 67, 72) and Drivei ^^ReoT^' '90). Instead of being 
an' agreement secretly to secure fraudulent benefits to 
{ appellee from the corporation, or corruptly to influence 
I its officers, ^it ^appears m erely an attem pt by Skinner to 
I \ extort money f rom the a^p^lee, under th reat of cr ippling 
"the activities of the corporation by his immediate 
resignation. 

The statement in appellant’s brief at the bottom 
of page seven that “although defendant told Orr the 
next day that he w’ould not carry out this agreement 
(Rec., p. 72), he did thereafter pay several thousand 
dollars to Orr (Rec., p. 89) and to Skinner (Rec., p. 59),” 
while not in direct conflict with the record, is so phrased 
as to be very misleading. Appellee flatl y deniedj aoth 
in his answers to the interrogatories on discovery 
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(Rec., p. 54) and in his testimony at the trial (Rjec., 
p. 203) that he ever paid any sums to either Skinner, ; 
Driver or Orr except as ordinary salesmen’s commissipns \ 
for services rendered by them in the sale of stdck, 
with the exception of a few hundred dollars paidj to j 
Orr for services equivalent to those ordinarily per- j 
formed by his district sales managers (Rec., pp. 203, / 
225, 228, 229). testim ony on thi^point ^ cor- ■ 

roborated bv Orr (Rec., pp. 88, 89) and by T5river 
iRds::' p. 90). The receipt" of'such commissionsfT)y 
Orr, Driver and Harris is shown on the Company’s 
books (Rec., p. 116). It is contradicted by Skinner 
(Rec., p. 59). 

In the Fall of 1919, after the enactment of the Blue 
Sky Law b\^ the State Legislature of Alabama, the Pre^on 
Motors Corporation announced its unwillingness to 
qualify under that Act to sell its stock in Alabama 
due to its regarding the provisions of the law unfair 
to it, and that all purchases must be made before 
November 2Sth, the effective date of the Statute (Rec., 
pp. 203-204). A large amount of its stock was isold 
by the Company before this date (Rec., pp. 204, 226). 
At page eight of appellant’s brief, it is stated '‘at the 


conclusion of this drive, the parties to the secret a^ee- 
ment described above got together and dmded; the! 
appellee’s commissions in accordance with the agree-/ 
ment (Rec., p. 59).” Appellant does no t state, ithatj 
this rests upon the unsupj^rted testimony of Skinner,} 
and is contradicted, not only by appellee’s testirhonyl 
_and his answers on the discovery, but also, as above! 

not^~b:^appellant’s own witnesses. Driver and Orr.; 
—"Aj^ellee proceeaed ^ith the sale of the stock ^3er: 
the terms of hi^cdntract, and substantially completed' 
it (Rec., pp. 20§f 72). 


On February 11, 1920, at a special stockhdlders 
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meeting, the capital stock was increased to ten million 
dollars (Rec., p. 128). 

At the stockholders annual meeting held March 13 . 
1920 (Rec., p. 129), the directors were divided into 
three classes. Class 1, to hold office until the next annual 
meeting of the stockholders, “to consist of one director 
elected today at this meeting and such other, if any, 
additional directors as may hereafter be elected by the 
Board of Directors”; Class 2, for one year, consisting of 
three directors, and Class 3, consisting of three directors 
to_hold office > for two years. JThe minutes of this 
meeting show that appellee was elected as a director 
of ^e first class. Hugger, Harris and Moore as directors 
of the second class, and Skinner, Driver ^nd Orr as 
directors' of the third class (Rec., p. 129). Appellee, 
however, states that this was done without his knowl¬ 
edge and consent, that he refused to serve upon being 
advised of this action, and resigned at the next succeeding 
meeting (Rec., pp. 57, 205) and Joseph Gies was elected 
to succeed him. In jUii s he is corrobo rated by Orr 
(Rec., pp. 77, 78),CHugger (Rec., pp. 136, JAO); and 
^Harris (Rec., pp. l527'145, 1477.” GTes" recalled being 
elected a director shortly after the capital stock was 
increased, but not whether it was to fill a vacancy caused 
by the resignation of another director (Rec., p. 157). 
Skinner remembered appellee’s election, but not how 
long he served (Rec., p. 59). 

Most significant are the Directors minutes. Those 
of the meeting held March 13, 1920 _(Rec., p. 78), show 
seven directors present, among whom appellee is named, 
“constituting the entire board as elected the for ensuing 
year or years by the stockholders.” The next, held 
March 19th, shows (Rec., p. 83) present seven directors, 

•nr*- 

among them appellee, “constituting the entire Board.” 
^^i_this meeting ^seph Gies was elected a director of 
Class 1, to hold office imtil the next annual meeting- 


11 


Appellee denies being present at either meeting (Rec., ' 
p. 205) and his purported signatures to the waivers of A 
notice of these meetings in the minute book are not i 
his handwriting, but are typed (Rec., pp. 82, 86). \ 

Next in order is that of January 28, 1921 (Rec., ; 
p. 130). This record starts off by reciting “theire 
were present Messrs. R. A. Skinner, Preston Orr, 0. B. 
Harris, E. S. Hugger, and T. I. Moore, constituting a 
quorum of the entire Board of Directors. Absent, 
James T. Driver and Joseph Gies.” Seven directors 
are named, apparently the entire board, five of whdm 
were present and two absent, .i^^ellee is not named 
^asa^_^toe.c.tor_eRher_present_ or aRsent^ Appellant 
calls attention (brief, p. 24) to the fact that at the 
next succeeding stockholders meeting two directors 
of Class 1 were elected (Rec., pp. 87-88). 

After a nnellee^s resignation and the election of 
Joseph (j ies, electe d to ijnccfifed him, a new contract 
was entered into) executed by pinner, on behaff"^ 
the 13‘crrptrra'tlbn’,’ as its'President, and by Orr as its 
secretary and treasurer, for the sale of four hundred 
thousand (400,000) shares of its additional capital 
stock. Appellant’s statement (brief, p. 9) that ‘‘ion 
May 25, 192 0, while appellee was a director,” he entered 

into this contract is, as above noted, entirely unsup-^ 

1 

ported by the record. His succeeding statement on 
the same page, that “this contract, so far as the recdrd , 
in this case shows, including the minutes of the directors ; 
meeting, was never ratified by the directors,” is like- i 
wise unsupported. It is true that there is no minute ' 
entry showing such ratification. There is, howevi 
oraj t eRtiTonnY t hat this cpntract~was^discussed^lfi a J 
directo rjmeeting and approved (HuggW,liteclJ"pri$TrM^ 
Harris, Rec., p. 148). I ' 

This second contract provided (Rec., p. 49) for ijihe 
sale of 400,000 shares, for appellee to pay all expenses 

1279-F—2 
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incurred by him in advertising, in employing and 
financing salesmen; to sell or cause to be sold an average 
of not less than five thousand shares per month, or for¬ 
feit the contract on a ninety day notice; and to receive 
a commission of 30% on all stock sold, and pay all 
commissions to stock salesmen from said 30%. 

In the f all of .1920, the P reston Motors Corporation 
_ filM an~^pplication with the State SecimHes Com¬ 
mission of Alabama to qualify under its Blue Sky Law 
to sell stock in that state. . The Commission thereupon, 
caused an investigation to be made by Frank E. Spain, 

' an attorney of Birmingham, and John H. Adams, a 
" mechanical engineer of long and diversified experience. 
Each made separate and independent investigations 
of the affairs of the corporation. Mr. Spain covered its 
execu tive, personel, its financial structure, the book 

_ value of its assets, and the reasonableness of the com- 

mi ssions to be paid for the selling of its stock. His 
report to the Commission is set forth verbatim in the 
record on pages 161-175. His conclusions were, based 
t on the facts ascertained and set forth in his report, 
.k-- that the Preston Motors Corporation wasjiot a pro- 
£<■ motion scheme for the sale of stock (Rec., p. 163); 
that the book values set up for their assets were not 
unreasonable; that the contracts for commiss ions to 
be paid for stock sales were reasonable, in light of the 
condition of th^ihbney market at that time, and the 
^ difiScuIties then to be encountered in selling stock and 
bond issues; and that, in his opinion, it could not have 
I been done successfully for a smaller commission (Rec., 
} p. 172). Mr. Adams valued the physical properties 
\ of the corporation only, without considering intangibles. 
^ His report is set out in the record in pages 188 to 194. 
In that report he listed physical assets consistiug of 
real estate, factory buildings and equipment, machinery, 
auto parts, cars and supplies aggregating a total value 
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of 1606,500.00, with an additional item of Fifty Thou¬ 
sand Dollars covering tenplates, patterns and blue 
prints, making a total valuation of the physieal^jiSsete- 
^f__.th.e_^orporatio^_as_.jpf_.^egtem6eF 1.920^, of 
,,$656^500.00. 'No mention is made~df Sfiese investi¬ 
gations and reports in appellant’s purported statement 
of facts, but it appears from the re cord that ^e State 
Sec urities Commission, acting on these r^orts, issued 
the necessarjnpermit to sell stock in Alabama and that' 
appellee sold stock thereunder (Rec., p. 213). | 

At the time this investigation was made, the C|om- 
pany had been engaged in business for one year and 
five months. At that time it had sold at par land 
received payment for stock aggregating $721,155.1 It 
had in addition sold on installments, stock of the par 
value of $350,000, on which $166,666.00 had $een 
received, making a total received from stock saleis of 
$837,822.00 (Rec., p. 164). To sell this stock it had 
paid as commissions $247,542.95 (Rec., p. 168), which 
were carried on its books as an asset entitled “Good 
Will” (Rec., p. 164). It had therefore received duting 
that period from the sale of its stock a net amoufit of 
$590,279.05. 

As against these receipts it then had on hand physical 
assets the actual cost of which, as shown on the books, 
was as follows (Rec., pp. 165-167): 

Plant No. 1—real estate.. $42,000.00 

buildings. 185,594.97 

Plant No. 2—real estate and 

buildings. 41,760.66 

Merchandise... 125,452.80 

Machinery and equipment. 114,074.55 | 

Furniture, fixtures, etc., not 
shown.—. 


$508,882.98 
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These assets were carried on the books at the above 
values, except that the value of the real estate at Plant 
No. 1 was set up at 884,000.00, the additional 842,000.00 
being credited as unearned increment, and an additional 
asset, blueprints prepared by Skinner (Rec., p. 166), 
were included at a book value of 850,355.44, which 
was a reasonable value (Rec., pp. 142, 166, 196 ). The 
tota l book value of the physical assets was therefore 
8599,238.43. Its then present spot value, "as "b?~Sep- 
tember 4, 1920, was fixed by Mr. Adams at 8656,500.00, 
and this valuation, based on the then market values, 
was conservatively made (Rec., p. 195). 


The affairs of the corporation at all times during 
its existence, so far as the records show, were as is usual 
with all business corporations, carried on by its officers 
and its executive committee, subject to review by its 
directors. The record shows that the practice was 
to have the officers and executive committee bring up 
■ the various matters of interest at the directors meetings 
r and that these matters were then discussed by the 
directors (Hugger, Rec., pp. 135, 138, 139; Harris, 
151, 152, 154; Driver, 90). The directors, other than 
the company officers, were men of means, busy in 
other lines of endeavor and appear to have given to 
the company’s affairs the attention usually given 
under such conditions. 


Appellant’s statement (brief, p. 11) that appellee 
received 810,000.00 commission on the exchange of 
10,000 shares for the Drop Forge Plant, known as 
Plant No. 2, on November 24, 1919, is denied flatly 
by appellee (Rec., pp. 220, 225), although this denial 
is not mentioned by appellant. The only evidence 
supporting the statement is an entry to that effect in 
the books of the corporation crediting this amount 
to appellee (Rec., p. 117). The^ aeraracy of this and 
other entries is, however, impeached by appellee by~ 
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showing tha t. Karnes, the_ bookkeeper who mad^ the 
entries, had made other false entries as to stock i sales 
and pocketed the proceeds (R’ecT^ pp. 201, 204), - and 
was dismissed’'from the service of the Corporation 
due to the disappearance of some Liberty bonds virhich 
Orr claimed to have turned over to him in payinent 
of a note (Rec., pp. 99, 100, 133). 

Appellant states (brief, p. 11), “there is no evidence 
that minutes of the meetings of the executive com¬ 
mittee were kept during appellee’s connection with the 
corporation.” The Record references given by! him 
(Rec., p. 134) show entries of the minutes of two such 
meetings, and (Rec., p. 140) is a statement by Hpgger 
to the effect that he did not remember whether or 
not any such record was kept unless it was in the minutes 
of the Board of Directors. Appellant, however, fails 
to call attention to the minute'etf^y'^.t Rec., p. 80 
“whererdm the-raiSutes of the Directors meeting held 
March 13, 1920, an entry appears of a formal report ; 
by 'the executive committee to the Board of Directors \ 
~dr its actions “as containe d in the minutes of its 
ing^^ on FeBruar^12, 1920^ an.d.-JMarch JLl,.. 1920,.” 
It^app ears 'clearly from this that such minutes were 
"TceptB^ the 'executive cpnimiftee in*a separate record. 

Xppeflant’s brief (p. 11), further says “There was 
no requirement by the corporation that the comroittee 
should report to the directors the action taken by it.” 
The record reference, Rec., p. 159, to support this is a 
statement by Gies that he did not know whether or 
not there was any such requirement, and appears in a 
large number of similar answers on cross-examination. 

1 Appellant makes no reference to the positive testimony 
I o f Hug ger and Driver that the uniform practice was 
/ for the officers and members of the executive comniittee 
• to reporj^such matters to the Board (Rec., pp. 138^ 
TS9, %)^ 




16 


During the performance of both contracts, Liberty- 
bonds were accepted from subscribers at par in pay¬ 
ment of stock subscriptions, although the market 
values of these bonds were considerably below par. 
This is commented on by appellant in his brief on 
pages eleven and twelve, but no mention is made 
of a ppellee’s testimony that this was done with full 
''’’knowledge and consent of the corporation and jvas 
necessary to meet competition of' other securities 
salesmen in that country' (Rec., p. 208), and nothing is 
'^ld''br the*7act~that appellee was paid his commissions 
^ Liberty" b6hds^^b~at'par (R'SC-, pp. 208,’209). 

On May 12, 1921,._a,fter the completion of an audit of 
the company’s books and the'preparation of a state¬ 
ment of his account with the Company, appellee turned 
over his contract, together with a force of twenty-six 
salesmen, to Orr as Secretary-Treasurer of the cor¬ 
poration, and received a release signed by the members 
of the executive committee in full satisfaction (Rec., 
pp. 209-213, 77, 114). Appellant states (Brief, p. 12) 
that this settlement was never brought to the attention 
of the other directors. The record references given-in 
support of this statement do not support it, and it is 
in flat conflict with the affirmative testimony of Mr. 
Harris (Rec., p. 151). 

With reference to the appellant’s statements as to 
the financial condition of the Company, and what is 
characterized as evident fraud in declaring dividends, 
it is requested that the discussion of these items by 
Mr. Spain be considered in connection therewith (Rec., 
pp. 161-175); and that it be remembered that no at¬ 
tempt was made to conceal the facts at the time, that 
they were fully disclosed to the State investigator, and 
that, in the opinion of the latter, were warranted. 
It should also be ke^ i n mi nd that out of the gross 
commissions received, appellee received, after paying 
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commission s to salesmen, a net of but five per cent bn 
stock sold, out of wEich he was required by both con¬ 
tracts" to pay operating expenses, including advertisiiig, 
travel expense, purchase and upkeep of automobilbs, 
salesmen’s equipment, etc. (Rec., pp. 199, 200, 200). 
At the time of leaving the company, his net profits qn 
both contracts, over and above his operating expeng^ 
was approximately only $26,000.00 (Rec., p. 26). if. P 
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SUMMARY OF ARGUMENT. 


1. The burden of proof to be sustained by appellant. | 

(a) The finding of the trial Judge in this case is \ 
presumptively correct, and will not be disturbed by \ 
an appellate court unless it is satisfied that he mis- ■ 
apprehended the evidence or went against the clbar 
weight thereof. 

(b) Fraud is not to be presumed as a matter either 
of law or fact, unless under circumstances not fairly 
susceptible of any other interpretation. Appellant must 
establish his charges, not by a mere preponderance 
of the evidence, but by evidence which is clear, un¬ 
equivocal and convincing, and the mere difficulty ^ of 
demonstrating the intention from the acts of the parties 
is no reason for substituting mere suspicions for the 
required proof. 

(c) Appellant having been granted a discovery under 
oath under Rule 58 of the Rules of the Supreme Cohrt 
of the District of Columbia, the appellee’s responsive 
answers imder oath to the interrogatories are evidence 
for him and conclusive on the appellant unless over¬ 
come by the testimony of two credible witnesses, or 
of one credible witness and corroborating circumstances. 

2. There was no fiduciary relationship existing between 
appellee and the Preston Motors Corporation, and its 
stockholders, other than that of principal and agent, 
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created by his two contracts with that corporation 
for the sale of its capital stock. 

(a) Appellee was not a promoter of the Preston 
Motors Corporation. 

(b) The record is absolutely barren of any evidence 
whatever showing that appellee exercised any domina¬ 
tion or control over the affairs of the corporation or 
influenced the acts of its directors in such manner as to 
establish a fiduciary relationship to the corporation. 

(c) Appellee’s election as a director of the corporation 
without his knowledge and consent, and against his 
wishes, and as to which he promptly, upon being advised 
thereof, refused to serve and resigned at the next suc¬ 
ceeding directors meeting, did not constitute him a 
director so as to create a special fiduciary relation. 

3. Appellee’s two contracts with the corporation 
for the sale of its capital stock were valid and enforcible 
and free from any taint of fraud, either actual or con¬ 
structive. 

(a) There was no constructive fraud as to either 
contract. 

(b) The so-called “secret agreement” entered into 
in the Fall of 1919, and immediately repudiated by 
appellee was riot a breach of trust rendering his contract 
void. 

(c) There was no actual fraud on the part of appellee 
which voided either contract. 

4. If either of appellee’s contracts were originally 
null and void on the grounds of constructive fraud, 
they were ratified and affirmed by the corporation 
through its failure promptly to disavow them, and, 
having stood by and received all the benefits there¬ 
under, it and its trustee in bankruptcy are now estopped 
to recover from appellee his rightful emoluments 
thereimder. 

5. The action of the trial court in refusing to permit 
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appellant’s counsel to quote from the Alabama “Blue 
Sky Law” in argument, if error at all, was at the miost 
a harmless error and did not prejudice appellant. | 


ARGUMENT. 


THE BURDEN OF PROOF TO BE SUSTAINED 

BY APPELLANT. 


(a) The finding of the trial Judge in this case is pre¬ 
sumptively correct, and will not be disturbed' by 
an appellate court unless it is satisfied that he 
misapprehended the evidence or went against; the 
clear weight thereof. 

While, on an appeal in an equity case, appellant inay 
have a review of the facts as well as the law, yet it is 
established in the Federal equity practice that “\tkile 
in such a case questions of fact are always open to 
consideration by an appellate court, great respect is 
paid to the conclusions of the trial court in respecit to 
them.” ( U. S. vs. Detroit Lumber Co., 200 U. S. 1321, 
329). I 

As said in Hewitt vs. Campbell, 109 U. S. 103: 

“The record discloses a serious conflict in the 
testimony of witnesses, and the Court below 
might well have dismissed the Bill upon; the 
sole ground that the complainant had failed 
to establish the facts upon which he based his 
claim for the relief, and which must have been 
established before any relief could be granted. 
The decree must, therefore, be affirmed.” I 


This Court has said in McLaren vs. McLareit, 45 
App. D. C., 237, 238: 

“It was tried in open Court, with full oppor- ,> 
tunity in the trial justice to observe th^ de-/^ 
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meaner of witnesses and to judge of their veracity. 
In such cases the finding of the trial justice on 
questions of fact has much the same sanctity 
as the verdict of a jury, and will not be dis¬ 
turbed on appeal unless a mistake of judgment is 
so apparent as to demand a reversal.” 

See also United Shoe Machinery Corp. vs. 
U. S. 258 U. S. 451; 

Lytle vs. Arkansas, 22 Howard, 193; 

Newell vs. Norton, 3 Wallace 257; 

Case vs. Marchand, 154 U. S. 642; 

U. S. Industrial Chemical Co. vs. Theroz 
Co., 25 F. (2) 387, 389. 

(b) Fraud is not to be presumed as a matter either of 
law or fact, unless under circumstances not fairly 
susceptible of any other interpretation. Appellant 
must establish his charges, not by a mere pre¬ 
ponderance of the evidence, but by evidence 
which is clear, unequivocal and convincing, and 
the mere difficulty of demonstrating the int^tion 
from the acts of the parties is no reason for sub¬ 
stituting mere suspicions for the required proof. 


The rule of law set forth in the above proposition is 
as fundamental as that heretofore considered. It has 
been repeatedly stated both by the decisions of the 
Supreme Court of the United States and this Court. 
In Lalone vs. U. <S., 164 U. S. 255, 257, Justice Peckham 
defined it as: 


! 

I . 
> 

A • 

i 


“In all proceedings instituted to recover moneys 
or to set aside and annul debts or contracts^ or 
other written instruments on the ground of 
alleged fraud practiced by a defendant upon a 
plaintiff, the rule is of long standing and is of 
universal application, that the evidence tending 
to prove fraud and upon which to found a verdict 
or decree must be clear and satisfactory. It 
may be circumstantial but it must be persuasive. 
A mere preponderance of the evidence, which 
at the same time is vague or ambiguous is not 
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sufficient to warrant a finding of fraud and will 
not sustain a judgment based on such finding.” 

I 

To the same effect, see 

U. S. vs. Bell Tel Co., 167 U; S. 224, 240; I 
U. S. vs. Budd, 144 U. S., 154, 161; 

Security Investment Co. vs. Garrett, 3 App. D. (D. 

69,76; i 

McDaniel vs. Parish, 4 App. D. C. 213-216; 
Warner vs. Jackson, 7 App. D. C. 211-216. 


If the acts involved may reasonably be attributed 
to an honest and legitimate source, equally with a 
corrupt one, on the evidence in the record, the former 
course will be preferred. {McDaniel vs. Parish, supr^, 
216; Security Investment Co. vs. Garrett, supra, p. 76). 

And^hs'said'by this Court in MagawvST'ffunil^, 
36 App. D. C. 26, 35, quoting from McDaniel vs. Parish, 
supra: 

“Suspicious circumstances are not the equivia- 
lents of proof; and unless all the facts and cir¬ 
cumstances of the case, when taken together, 
are strong enough to generate a clear, rational 
conviction of the existence of the fraud charged, 
that conclusion ought not to be adopted whi|ch 
will destroy a prima facie good title to property, 
and blacken the character of the parties cbn- 
C6rii©d-^^ ! 

See also U. S. vs. Hancock, 133 U. S. 193, 197. | 


The law does not presume frahd, but it must be 
established by evidence. The difficulty of demon¬ 
strating the intention from the acts of the part|ies 
furnishes no reason for the presumption of a fraudulent 
intention {Godfrey vs. Dutton, Supreme Court, D. p., 
27 W. L. R. 50, 52, quoting from Sherman vs. Hogldnd, 
13Ind. 472). I 





22 


(c) Appellant having been granted a discovery under 
Rule 58 of the Rules of the Supreme Court of the 
District of Columbia, the appellee’s responsive 
answers under oath to the interrogatories are 
evidence for him and conclusive on the appellant 
imless overcome by the testimony of two credible 
witnesses, or of one credible witness and cor¬ 
roborating circumstances. 

Rule 58 of Equity Rules of the Supreme Court of the 
District of Columbia provides in part: 

“The plaintiff at any time after filing the bill 
and not later than twenty-one days after the 
joinder of issue, . . . may file interrogatories 

in writing Jor. .the discovery by the opposite 
party or parties of facts and'documents material 
to the support (or defense) of the cause .... 
• • • • • • • 
“Interrogatories shall be answered, and the 
answers filed in the Clerk’s office, within fifteen 
days after they have been served, unless the 
time be enlarged by the Court or Justices. 
Each interrogatory shall be answered separately 
and fully and the answers shall be in writing, 
under oath, and signed by the party or corporate 
officer interrogated. . . .” 

This rule obviously contemplates the “discovery” 
known to equity practice both in this country and 
England. The rule itself specifically provides for the 
filing of the interrogatories “for the discovery by the 
opposite pdrty or parties,” etc. What was a “discovery” 
and the incidents thereof, was well settled by the 
chancery practice both of this country and England. 
It is hornbook law that technical legal words or phrases 
in a statute are presumed to be used in their familiar 
legal sense ( TJ. S. vs. Fidelity Trust Co., 222 XJ. S. 
158, 160). Hence when, in promulgating this Rule, 
the Court provided for the filing of interrogatories for 
the purpose of obtaining discovery, it must be pre¬ 
sumed, in the absence of a clear and unmistakable mani- 




festation of a contrary intent, that it was not attempting 
to change the nature and character of the well known 
proceeding, or the substantial rights of the parties, 
but merely to prescribe a new rule of practice to obtain 
the same substantive relief. : 

That this was what was intended by the Court is 
likewise indicated by the title of the rule, the first twp 
words of which, “Discovery-Interrogatories,” indicate 
clearly the purpose of the rule. The title of a statute 
is the best brief summary of its purpose {Millard vs. 
Roberts, 202 U. S., 429), and is entitled to consideration 
( U. S. vs. Fisher, 2 Cranch, 358, 386; Petri vs. Creelman, 
Lumber Co., 199 U. S. 487; White vs. U. S., 191 II. $. 
545; Holy Trinity Church vs. U. S., 143 IJ. S. 457, 
462), and when the title corresponds with the intention 
expressed in the act, the courts frequently refer to it as 
emphasizing that intention ( U. S. vs. New York, 
160 U. S. 598, 610; Bate Refrigerating Co. vs. Sut^- 
berger, 157 U. S. 1, 24; U. S. vs. Trans-Missouri Freight 
Ass’n, 166 U. S. 290, 327; Texas vs. Interstate Com¬ 
merce Com. 162 U. S. 197, 211). i 

The interrogatories provided for by the rule were 
held ancillary to discovery in Preston vs. Equity Sdv. 
Bank, 53 App. D. C. 26. I 

And in McGrew vs. McGrew, 298 Fed. 204, this Covnt 
referred to the rule throughout the opinion as pro¬ 
viding for a “discovery.” To the same effect are tjie 
decisions of the Federal courts elsewhere, in passing 
on Rule 58 of the Federal Equity Rules (same as the 
D. C. Rule). As said by Judge Sanford (now on the 
U. S. Supreme bench), in Day vs. Mountain City Mill 
Co. (D. C., E. D. Tenn.), 225 Fed. 622: 

“After careful consideration I think |it 
clear that the 58th Equity Rule was intended 
merely to change the procedure in reference to 
obtaining discovery, and to extend this right tb a 
defendant as well as to a plaintiff.” 
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And in Wolcott vs. National Electric Signaling Co., 
(D. C., D, Mass.) 235 Fed. 224, 227, it was said: 

“But, so far as its nature and scope are con¬ 
cerned, I see no reason for regarding “the dis¬ 
covery” to which the title and terms of Rule 58 
refer as in any respect different from the dis¬ 
covery previously obtainable, though by different 
methods, according to the principles of equity 
jurisprudence as recognized in the Federal courts. 
It is the practice only of those courts, in equity 
cases, with which the new rules purport to 
deal or could deal. Rule 58 is understood to 
deal with discovery when sought in a pending 
equity suit praying relief, by a party to the 
suit, and for the purposes of the suit. Under 
the former rules (41-44) the only discovery 
obtainable in such cases was that to be had by 
the party bringing the bill, or a cross-bill, and 
by interrogatories in the bill, or cross-bill. The 
present Rule 58 permits either party to obtain it 
from the other, and by interrogatories inde¬ 
pendent of the pleadings. The discovery so 
obtainable is to be of facts or documents material 
to the support or defense of the cause; but as 
to such facts or documents it is still only dis- 
/ covery in equity as formerly understood which 
/ / is obtainable. The procedure has been altered, 
! but not the substantive rules applying to dis- 
‘ covery, nor is any right to discovery given 

■ by the new rule which did not formerly exist. 

■ • This view is understood to have been taken by 
; Judge Brown in a recent case in the Rhode 

Island district (Spiedel Co. vs. Barstow Co., 
232 Fed. 617) in an opinion dated April 18, 
1916. See also J. H. Day Co. vs. Mountain 
City Co., 225 Fed. 622, 623.” 

It is well settled that a responsive answer to a bill 
for discovery must be taken as true unless contradicted 
by two witnesses or by one with pregnant circum¬ 
stances. (18 C. J. 1077, and citations.) 
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And this court has held that the answer of a de¬ 
fendant in equity, required to be under oath, where 
and so far as responsive to the allegations of th^ bill, 
is evidence for defendant and as such will prevail unless 
overcome by the testimony of two witnesses or of one 
witness and clear corroborating circumstances. [{Mc¬ 
Cartney vs. Fletcher, 10 App. D. C. 572). 

In Bradley vs. Davidson, 47 App. D. C., 266, answer 
under oath was waived and discovery prayed on inter¬ 
rogatories which were required to be answered under 
oath. This Court said (page 277): 

“The first question lo^cally to be considered 
is what effect is to be given the answer of the 
defendants, Davidson & Davidson. Answer under 
oath having been waived, and the hearing not 
having been upon Bill and answer, the answyer is 
not evidence (citing authorities). It is insisted, 
however, that inasmuch as answers to i the 
interrogatories were required to be under bath, 
they are evidence. In so far as these answers 
are directly responsive to the interrogatqries, 
the contention is sound.” 


i 

i 

1 
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II. 

THERE WAS NO FIDUCIARY RELATIONSHIP 
EXISTING BETWEEN APPELLEE AND THE 
PRESTON MOTORS CORPORATION, AND ITS 
STOCKHOLDERS, OTHER THAN THAT OF 
PRINCIPAL AND AGENT, CREATED BY HIS 
TWO CONTRACTS WITH THAT CORPORA¬ 
TION FOR THE SALE OF ITS CAPITAL STOCK. 


(a) Appellee was not a promoter of the Preston Motors 

Corporation. 

A very large part of appellant’s argument is in sup¬ 
port of the theory pleaded in the Bill that appellee 
was a promoter of the Preston Motors Corporation. 
In so arguing appellant stretches the definition of a 
corporate promoter farther than has ever been recog¬ 
nized by the law. The generally accepted definition is 
that quoted from Cook on Stock and Stockholders, 
Section 651, by the Court in Dickerman vs. Northern 
Trust Company, 176 U. S. 181, 203: 

“A promoter is one who ‘brings together the 
persons who become • interested in the enter¬ 
prise, aids in procuring subscriptions, and sets 
in motion the machinery which leads to the 
formation of the corporation itself.’ ” 

The test is whether he was active in forwarding 
the creation of the Company at any period prior to 
the time it became fully incorporated (id. 203). And 
see Armstrong vs. Sun Printing Association, 137 App. 
Div. 828; 122 N. Y. S. 53L 

Appellant quotes from Old Dominion Copper Co. vs. 
Bigelow, 203 Mass. 159, 177-178, to maintain the theory 
that one who is active in procuring the capital for 
the corporation to enable it to do business, even after 
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it is formed, comes within the definition of a promoter, 
but it should be noted that in th is ca se; Bigelow aind 
Eewlsohn were undispufedly promoters in every sense 
of the'word,'having formed the corporation for the 
express j^rpose of selling to it the mining property 
which they held, and their subsequent work in selling 
the stock of the corporation was merely a carrying 
out of the promotion which they had theretofbre 
engaged in. I 

In Yeiser vs. U. S. Board and Paper Co., 107 Fed. 
340, Brown and his associates, and in Tilden vs. Barker, 
268 Fed. 587, Barber and his associates were uncjis- 
putedly engaged in the assembling of persons who 
subsequently became interested in the enterprise prior 
to the incorporation of the respective corporations. 
In the case,at bar, there is not a shred of evidencd in 
the rec ord showing that appellee took any part what¬ 
ever in setting in morio n th e machinery which led to the 
formation of the corporation. All the evidence! is 
flatly to the contrary. The only act which the ap¬ 
pellee is shown to have done in any way related to the 
formation of the Preston Motors Corporation was his 
subscribing to ten shares of the capital stock of the 
proposed corporation and signing and verifying the 
articles of incorporation as one of the original incor¬ 
porators. But this is not sufficient to make him a 
promoter thereof within the legal significance of that 
term. (Wheeler, etc. Co. vs. Lam^ston, 8 Fed. (2) 
957, 960.) I 
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(b) The record is absolutely barren of any evidence 
whatever showing that appellee exercised any 
domination or control over the affairs of the cor¬ 
poration or influenced the acts of its directors in 
such manner as to establish a fiduciary relation¬ 
ship to the corporation. 

Appellant contends (brief, p. 21) that apart from 
any question of appellee being a promoter of the cor¬ 
poration, appellee’s dealings with the directors and 
his influence over them constituted him a fiduciary. 
Appellant attempts to support this proposition by a 
number of unfounded suspicions which he pretends to 
deduce from the record. It is this kind of argument 
that has necessitated a restatement of the facts by 
appellee in this brief, and a reference to that statement 
is all that is necessary to disprove clearly the innuendoes 
here included. The witnesses examii^_ uniformly 
den ied--that appellee had anylEng, to d.o—with--4he 
coquet of the corporation’s business, other_than. the 
"sale of its stock under his contracts. There was no 
collusive arrangement with Orr and Harris to share 
commissions with them within the meaning of the 
cases cited by appellant in this connection. The 
arrangement was entered into as showm by the state¬ 
ment of facts herein subsequent to the execution of 
the first contra.ct, was well known to everyone con¬ 
nected with the corporation and was a matter of record 
upon the corporation’s books available to examination 
by any stockholder. Presumably it was disclosed to 
the officers of the State Securities Commission in 
accordance with the requirements of the State “Blue 
Sky Law” at the time the corporation qualified to 
\ /.sell stock in Alabama in the Fall of 1fl2 Q^ It is we ll 
Y; settled, th^ in the absence of charter or _statutory re- 
^ stricti ons anvone ~mav be authorized by a corporation 
\ to solicit, receive, or accept subscriptions or sell shares 
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of its stock (14 C. J. 551 and citations). Therefpifi^ 
th e mere pay ment to officers and e mployees of ..the 
Company of commissions on stock sold by them mth 
tho full "knowledge of all concerned, and with the.boiiia 
'ffi'del dea that it was fully justified, does not establish 
“irrupt control. It should be pointed out that the 
■question in this case is not whether Orr dominated 
the business affairs of the corporation, but whether 
or not the appellee did, and there is no evidence whatever 
to that effect. | 

(c) Appellee’s election as a director of the corporation 
without his knowledge and consent, and against 
his wishes, and as to which he promptly, upon 
being advised thereof, refused to serve and re¬ 
signed at the next succeeding directors meetinjg, 

, did not constitute him a director so as to create a 
special fiduciary relation. 

To answer appellant’s argument on page 23 of his 
brief as to appellee’s being a fiduciary by reason of his 
having been elected a director, it is merely necessary 
to refer to the review of the evidence on this question 
in our statement of facts, and to point out that appellee’s 
answer on discovery to this interrogatory is bindifig 
on appellant in the absence of refuting proof. One 
who is elected to an office must accept it in some way 
before he can be said to have become an officer (14a / 
C. J. 70), and a proyisipn, in the By-laws of a corporh-| 
tion that a director shall serve for a certain prescribed? 
“term and until his successor is chosen does not pre-f ^ 
elude him from resigning during the term 
[ (^aulding^ 141 TJ. S. 132), nor operate to continue 
'him in office notwithstanding his resignation until Ips 
successor is chosen (Fearing vs. Glenn, 73 Fed. 116). 
Whether or not a director has resigned is a question 
of fact (Venner vs. Denver Union Water Co., 40 Col. 
212, 225; 90 Pac. 623). An oral resignation is suffi- 


30 


cient (Briggs vs. Spaulding, supra), and an acceptance 
is not necessary to render such resignation effective 
(St. Louis International Bank vs. Barber, 86 Fed. 
443, 445 and authorities cited). If a director ceases to 
be such, he occupies no relation to the corporation 
of trust or confidence and deals with it thereafter like 
any other stranger ( 14 a C. J. 99 and citations). 


APPELLEE^S TWO CONTRACTS WITH THE COR¬ 
PORATION FOR THE SALE OF ITS CAPITAL 
STOCK WERE VALID AND ENFORCIBLE AND 
FREE FROM ANY TAINT OF FRAUD, EITHER 
ACTUAL OR CONSTRUCTIVE. 

(a) There was no constructive fraud as to either contract. 

Appellant argues (Brief, p. 25), that inasmuch as 
appellee offered to pay sub-agents commissions to 
all officers and directors prior to the execution on 
March 25, 1919 , of ^ejcontract between Tiimself and 
the Preston Motors Corporation, that this renders that 
contract void for constructive fraud inasmuch as the 
existence of a personal interest in a director, however 
small, which might conflict with his duty to the cor¬ 
poration, will invalidate it. To sustain this proposition 
he cites Wardell vs. Union Pac. R. R. Co., 103 U. 
S. 651. 

j- It may be premised that, as repeatedly pointed out 
/ in this brief and shown conclusively by our statement 
I of facts, the arrangement in question was not entered^ 
/; into until subsequent to the execution of t he coptra ct 
! ■ 'ttrqnestion. ■ The principle contended for is applicable, 
.ifat all, only to the appellee’s second contract entered 
into on May 25, 1920. It is urged by appellee that 
the doctrine of the Wardell case is not broad enough 
to sustain appellant’s theory, and that appellee’s 
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second contract is not void for constructive fraud.; 
In the Warden case, the facts were that Wardell andi 
Godfrey, associated with other directors of the Union 
Pacific Railroad Company, organized a corporation 
which secured control of large coal beds which had 
been discovered along the line of the railroad company! 
during its construction. This corporation owned and 
operated by these directors individually, contracted 
with the Union Pacific Railroad Company, through it^ 
Board of Directors, acting on its behalf, to sell coal tb 
the railroad company at a greatly enhanced price.i 
The ownership of the coal deposits by some of the 
directory was conc^Ied from some of the others, and 
the directors in question were thus contracting, ofi 
be&lf of the railroad, with themselves on behalf of the 

coal Company, to secure secret benefits to themselves 

. ^ _ 

at the . expense of the railroad corporation. Plainly 
such conduct would not for a moment be countenanced 
by a court of equity. 

However, an entirely different situation exists here. 
The contract in question was executed on behalf of 
the corporation by its duly elected officers and wa^ 
within the scope of the ordinary duties of those officer^ 
(Rec., p. 121; Lloyd & Co. vs. Matthews, 223 Ill. 477; 
79 N. E. 172), and these officers were its proper agents 
to deal with appellee in the premises {Rmsell vs. Wa$h-\ 
ington Savings Bank, 23 App. D. C. 398). This con-i 
tract was not secret in any sense of the word, con-i 
templated the receipt of no secret benefits by appellee 
or by anyone else connected with the corporation, it 
was made a matter of public record with the State 
authorities in every state in which appellee sold stock; 
on behalf of the corporation (Rec., p. 213, 71, 114),i 
it was also on file in the Company’s offices and available 
there for inspection by any stockholder. j^ppe Uee’s 
arrangement with said o fficers and employed dT^ ei 
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corporation to pay them regular salesmen’s commis- 
sions on"itoclc sold by ~SEerir was' hoTironcealei3'in'’ahy 
way but known to everyone connected with the cor¬ 
poration. The facts as to the payni^f of those com¬ 
missions were entered upon the books of the corporation 
and were available to inspection by any stockholder. 
(Rec., p. 126.) The facts are absolutely dissimilar in 
every way to those considered by the Supreme Court 
of the United States in the Warded case, and which 
they had in mind in using the language quoted in 
appellant’s brief. 

It is of course well settled that a corporation may 
sell its own stock or that anybody may be authorized 
to sell such stock on its behalf (14 C. J. 551 and cita¬ 
tions), and a contract made between a corporation 
and a director is not void per se, nor is it voidable 
except for unfairness and fraud (14a C. .J. 118 and cita¬ 
tions). In the execution of this contract, there was, 
in spite of the jaundiced eye with which appellant 
scrutinizes every action of this corporation, no evidence 
of fraudulent collusion, or the receipt of secret benefits 
at the expense of the corporation on the part of the 
officers who executed it or of the directors who approved 
it. All circumstances surrounding its terms and the 
contemplated action under it were open and above 
board, and known to all concerned. Tim amount 
of the commission to be pai d und er itj^s reduced from 
that formerly authorized instead ofL being increased. 
}' It was pronounce’d reasonable in view of the services 
‘ to be performed and the conditions under which those 
services were to be performed by the official investigator 
for the State Securities Co mmi ssion. The contract 
included a clause providing for a forfeiture at the 
option of the corporation on a ninety-day notice if 
appellee failed to sell an average of not less than five 
thousand shares per month. Such a clause is hardly 
a badge of fraud. 


The fact that one is an officer or director of a cor¬ 
poration will not render void as a matter of law, a 
contract with such corporation for the rendition by hiiki 
to it of services of value outside of the scope of his 
duties as such director or officer {Fitzgerald Construction 
Co. vs. Fitzgerald, 137 U. S. 98, 111; Barrenstecher vs. 
The Hof Brau, 67 Ore., 194, (135 Pac. 518). 

^‘The. Chancellor will not be astute to charge 
a constructive trust upon one who has actdd 
honestly and paid a full and fair considerationJ” 
U. S. vs. Detroit Lumber Co., 200 U.*S. 321, 333. 

j 

Can it be said that on the record of this case the 
facts are such as necessarily to avoid this contract on 
the ground of constructive fraud in the absence bf 
any actual bad faith. It is thought that the authorities 
do not require so harsh an application of the rule. 
If they do, however, it is submitted that the corporatioji, 
having stood by with knowledge of all of the facts and 
received the full benefits of the contract, and afterwards 
delayed for many years to take any steps to disaffirm it, 
has ratified what might have at the time been avoided, 
and is now estopped to deny its burdens. 

(b) The so-called “secret agreement” entered into 
in the Fall of 1919, and immediately repudiated 
by appellee was not a breach of trust rendering 
his contract void. 

Appellant argues (brief, p. 29) that the making j^f 
the so-called secret agreement in the Fall of 1919 con¬ 
stituted in itself such a breach of trust as to vitiate 
his contract with the corporation. It is difficult to 
follow appellant’s chain of reasoning on this poiilt. 
The evidence is undisputed, even including that pf 
appellant’s most accommodating witness, Skinner, thgt 
this contract was not made either to influence apy 
action by the officers and directors of the corporation in 
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appellee’s behalf, nor to secure to the appellee or to the 
other parties to this much discussed arrangement any 
corrupt gains to be secured secretly and at the expense 
of the corporation. The only reasonable inference 
from the record is that it was an attempt at extortion 
by Skinner and his associates which failed when appellee 
consulted an attorney and followed his advice. The 
cases cited by appellant do not even remotely sustain 
the proposition he urges. The Warded case has been , 
, heretofore discussed, and contemplated the securing j 
/ and distribution among the parties to the agreement | 
^ of secret profits to be secured at the expense of the? 
corporation. In Van Valkenhurg vs. Thomasville R. 
Co., 4 N. Y. S. 782, the President of the railroad secured 
the plaintiif to enter into a contract with the Railroad 
Company und^r an agreement to divide the profits 
between plaintiff and the president. The facts render 
the decision of no value as a precedent in the present 
case. 

(c) There was no actual fraud on the part of appellee 
which voided either contract. 

The argument by appellant that there was actual 
fraud on the part of appellee is completely answered 
•, by the statement that there is no evidence to support 
• many of the allegations which he made in his brief, 
i There is no affirmative proof, and it ij de nied b y ap- 
I pellee, that ap]^Ilee and Oft^ad be^ engaged, together 

Motor Car Company; 
it is denied and there is no affirmative proof that he 
was associated with Skinner and Driver when with 
1 the Piedmont Company; it is denied and there was 
I no proof that there was any arrangement with Orr 
uor the latter to take charge of the sale of stock, or 
■ contemplated that appellee would take charge of the 
sale of the stock, prior to the organization of the Com- 
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panv : there is no evidence and it is expressly denied 
no^ nly l>y -.^)pellee. bu t bjy all other w itn ess w ho 
testified that.. app^^ _exfitcis&d any domination over 
the Company or any^ of its ojBSce rs or dii-^tors; iti is 
denied that the declaration of dividends was fraudulent / 
or even unwarranted, and on investigation, this action / 
was approved by the State Securities Commission, t 
The book write up of the assets was disclosed fully j 
to the State Securities Commission and analyzed and | 
approved by them. The amount of commissions paid | 
was no more than a reasonably adequate compensation j 
for the services rendered and was so found by the ; 
State Securities Commission. Th e allegatioii-in lap- J 
pellan t’s b rief,. .(p._ 33) that they were_ grossly excessive ; 
and a fraud upon innocent stockriders mid creditors 
of the Company is without an y eviden ce to support 
it, and is in direct conflict with all of the evidence 
introduced on this point. This pretended argument is 
merely a modem adaptation of Aaron Burr’s definition 
of law as being “That which is plausibly stated land 
forcibly maintained.” j 
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IV. 


IF EITHER OF APPELLEE’S CONTRACTS WERE 
ORIGINALLY NULL AND VOID ON THE 
GROUND^ OF CONSTRUCTIVE FRAUD, THEY 
WERE RATIFIED AND AFFIRMED BY THE 
CORPORATION THROUGH ITS FAILURE 
PROMPTLY TO DISAVOW THEM, AND, HAV¬ 
ING STOOD BY AND RECEIVED ALL THE 
BENEFITS THEREUNDER, IT AND ITS 
TRUSTEE IN BANKRUPTCY ARE NOW ES¬ 
TOPPED TO RECOVER FROM APPELLEE HIS 
RIGHTFUL EMOLUMENTS THEREUNDER. 


Unless the transaction in which a director commits 
a breach of trust is itself prohibited by Statute or a 
rule of common law so that the act is malum prohibitum, 
or is against public policy, it may be ratified by the 
corporation (14a C. J. 100), and when so consented 
to or ratified by the body of the stockholders {Tyler 
vs. Hamilton, 62 F. 187) or by all the stockholders 
{Stephany vs. Marsden, 75 N. J. Eq. 90; Giveen 
vs. Gans, 91 App. Div. 37; 86 N. Y. S. 450, affd. 181 
N. Y. 538), or by the stockholders and directors (Stewart 
vs. St. Louis, etc.. R. Co., 41 Fed. 736), such contract is 
valid and unassailable. Ratification need not be shown 
by an affirmative act of the Board of Directors or 
stockholders, but the contract may become finally 
established as valid and enforcible by the acquiescence 
of the other directors and stockholders (14a C. J. 120; 
Tvdn Lick Oil Co. vs. Marberry, 91 U. S. 587). 

Here it appears imdisputed that the corporation, 
its directors and stockholders, with full knowledge, or 
means of knowledge, of all of the terms of each of 
appellee’s contracts with the corporation, and with 
full knowledge, dr means of knowledge, of all of the 
practices of appellee and of the officers, directors and 
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employees of the corporation, working as sub-agents 

for and employed by appellee under the provisions of 
said contract, stood by and received all of the benefits 
which were contemplated by the contract, and made 
no objection to any of its provisions, it will not be 
permitted at this late date to claim that the cont;ract 
under which it received those benefits was invalid! and 
to recover from appellee the sums which he received in 
payment of the services actually rendered by i him 
under that contract. That the facts respecting these 
contracts and these payments of commissions to the 
Company’s officers and employees were made known 
to its directors and stockholders would be presumed 
even if the record did not contain affirmative proof 
on these points. {Railway Companies vs. Keokuk 
Bridge Co., 131 U. S. 371, 383). Corporations have 
the same power to waive their rights and are bound 
by estoppel in pais the same as natural persons {Seymour 
Improvement Co. vs. Viking Sprinkler Co. (Ind.) 161 
N. E. 389, 393, 400, 401 and citations). As said in 
Barr vs. N. Y., etc. R. Co., 125 N. Y. 263, 275; 34 E. 
747: i 

‘Tf, therefore, nothing is done in avoidance^ 
the transaction remains. If knowledge and op¬ 
portunity concur, whereupon to move, delay, if 
unreasonable or attended by retention and 
joyment of the results of the transaction, may 
be deemed equivalent to an adoption and: rati¬ 
fication of that which before was then subject 

for action in repudiation of any obligation.’!’ 

[ 

I 

And see Pettingill vs. Blackman, 30 Ida. 241;; 164 
Pac. 358. 


i 

I 



38 




V. 

THE ACTION OF THE TRIAL COURT IN REFUSING 
TO PERMIT APPELLANT’S COUNSEL TO 
QUOTE FROM THE* ALABAMA “BLUE SKY 
LAW” IN ARGUMENT, IF ERROR AT ALL, 
WAS AT THE MOST A HARMLESS ERROR 
AND DID NOT PREJUDICE APPELLANT. 

Appellant devotes much space to arguing (brief, p. 
35 ) that the trial court erred in refusing to take judicial 
notice of the Alabama “Blue Sky Law,” and cites 
Moore vs. Pywell, 29 App. D. C. 312, to the effect that 
the Court will take judicial notice of State Statutes. 
The record shows (Rec., p. 229) that upon argument 
the Court refused to hear argument from plaintiff 
relative to this statute. It is submitted that if this 
action of the trial court, relating as it did merely to 
the course of the argument, be error at all, it was error 
without prejudice. However, since appellant has taken 
it upon himself to press this point, it is avowed that 
the case of Moore vs. Pywell, supra, was brought to 3 
the attention of the trial court by appellee’s counsel f 
on the day after the argument and long before a decree . 
was entered in this case, and that this fact was made 
known to appellant’s counsel at the time, and later in 
open court at the time the statement of evidence was 
settled. 


CONCLUSION. 

While appellant has assigned and urged purported 
errors of law, his argument is in substance that the 
facts proven do not sustain the decree of the trial 
court. This question is really the only substantial basis 
of the appeal. 

If the facts of record show that appellee was guilty 
of such fraudulent conduct in dealing with the Preston 
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Motors Corporation which resulted in his securing 
from it moneys contrary to ordinary common honesty, 
and the proof in the record of such conduct on his 
part is so clear and convincing as to require the setting 
aside of the trial court’s decree, then this appeal i must 
prevail. If on the contrary, as we maintain, hq has 
failed to sustain the burden assumed by him iwhen 
he instituted this proceeding to recover the moneys in 
question and sought as a ground of such recovery to 
blacken the character of this appellee, then he should , 
not prevail. We contend that the record is free from 
any evidence, direct or circumstantial, which cjlearly 
and conclusively establishes fraud on the part of the 
appellee, or even any such evidence from which it is \ 
a reasonably necessary inference that such fraud existed- j 
Instead appellant’s case is a mere mass of suspicious > 
circumstances and inferences drawn from circumstances 
and conclusions snatched bodily out of the air. Not 
only are they not “the clear, convincing and unam¬ 
biguous” proofs of [fraud required as declared by the 
Court in the case of Col. Coal Co. vs. U. S., 123 U. S. 
307, 317, but they, all combined, create nothing more 
than a suspicion. They may leave a doubt, but they do 
not bring the assurance of certain wrong. 

Respectfully submitted, 

D. EDWARD CLARKE, | 

H. H. CLARKE, 

Attorneys for Appellee. 
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